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Executive Summary 
 
The government of New Brunswick has announced its intentions to review and reform the 

Infirm Persons Act. NBACL represents people with an intellectual or developmental disability 

(IDD) whose decision-making capacity and authority are often questioned. The current Infirm 

Persons Act has discriminatory impact on persons with IDD and others with cognitive issues 

and/or disabilities as important rights to autonomy and self-determination are significantly 

affected through current laws and approaches to adult decision making.  

We propose a significant shift in adult decision-making laws in New Brunswick which are 

founded on the right to legal capacity articulated in Article 12 of the UN Convention on the 

Rights of Persons with Disabilities (UNCRPD). In this brief we articulate the key principles and 

features of a Legal Capacity approach to decision making laws. These are outlined in infographic 

form with additional detail provided on elements of the proposed new legislation which we are 

proposing to be called The Legal Capacity and Adult Decision-Making Act. 

The New Brunswick Office of Attorney General (Law Reform Committee) issued questions for 

consultation to the legal profession through its Law Notes service. Below are NBACL’s short 

responses to the questions posed. The remainder of this brief provides more detailed 

information about the reform we are proposing.  

Law Reform Committee Questions and Responses: 
 

1. What aspects of the Infirm Persons Act should be carried forward into the new Act? Are 
there provisions that no longer serve any purpose?  

NBACL believes that the legislation requires a major reform to bring it in line with 
obligations expressed in Article 12 of the UNCRPD. Where substitute 
(representative) decision making is still permitted we believe that the current use of 
the judicial system be maintained with new requirements for judges reviewing 
applications for the appointment of a substitute decision maker.  
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2. Should the concept of “mental incompetency” in the Infirm Persons Act be replaced with a 
“functional” approach to legal capacity, in which capacity is assessed in relation to a 
particular decision or type of decision? Or should the new Act reflect the concept – 
expressed in Article 12 of the United Nations Convention on the Rights of Persons with 
Disabilities – that everyone has legal capacity and persons with disabilities may require 
support to exercise their legal capacity?  

NBACL believes that Canada’s ratification of the UNCRPD compels our government 
to adopt the position that every person has the right to legal capacity and the right 
to support to exercise their legal capacity. In this brief we set out a proposed new 
legal framework around legal capacity and a decision-making capability approach 
that builds on the concepts of autonomy, the need for accommodations and 
informal supports to support independent decision making, and the need for 
formalized support options to operate interdependent decision making (otherwise 
known as supported decision making). 

 

3. Should the legislation provide for both substitute decision-making (i.e., where one person 
makes a decision on behalf of another person) and supported decision-making (i.e., where 
one person helps another person to make a decision). If so, which type of decision-making 
should be used in which circumstances?  

NBACL believes that the new legislation should be created with a hierarchy of 
options that first acknowledges that most people make decisions independently and 
some people need accommodations and informal supports to act independently. 
Secondly, the Act should provide for methods of interdependent (supported) 
decision making through the use of formalized supported decision-making 
arrangements created either by agreement (signed by the adult person) or by 
application to an administrative body by prospective decision-making supporters).  
Third and lastly, the law should recognize the need for representative or substitute 
decision making in exceptional circumstances (particularly where a person lacks 
decision-making capability and has no options available under the preferred 
independent and supported options set out in our proposed framework).  

 

4. Should the new Act include an appointment process that does not require a court order – 
perhaps something along the lines of the representative agreement under British 
Columbia’s Representation Agreement Act or the supported decision-making authorization 
under Alberta’s Adult Guardianship and Trusteeship Act? Who should be eligible to act as a 
substitute decision-maker (or supporter)? What powers and duties should they have? In 
what circumstances should their appointments be reviewed or terminated? We welcome 
comment. 

NBACL is proposing that a new administrative appointment process for some 
supported decision makers be created under new legislation. We set out some 
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requirements for decision-making supporters and their responsibilities, duties and 
liabilities. We set out elements for a system of safeguards for supported decision 
making. We maintain that applications for representative or substitute decision-
making still remain the purview of the judicial system as such appointments have 
direct and potentially discriminatory impact on persons with a disability (requiring 
judicial oversight).  

 

We recognize that aspects of these proposals may require further discussion. If so, we propose 

that the government take further action to engage with people with a disability and other 

stakeholders on law reform in this area. This could include: 

• Preparing a White Paper with proposals for law reform that will invite further 

consultation and discussion; or 

• Submitting a draft Bill for public consultation and feedback before it is introduced into 

the New Brunswick legislature. 

NBACL is willing to participate in any further discussions and consultations on this important 

topic. We hope that our expertise and perspectives presented in this brief provide valuable 

guidance on this law reform initiative.  
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Introduction – An Opportunity for Change 

New Brunswick: A Historic Leader in Disability Rights Across Canada 

New Brunswick historically has been a leader in promoting the rights of persons with disabilities 

across Canada. 

In the mid-1980s, New Brunswick was one of the first jurisdictions nationally and internationally 

to create a statutory right to an inclusive education – originally aimed at ensuring that children 

and youth with a disability were able to attend and receive an education in schools and 

classrooms designed for all children. New Brunswick has also created legislative and policy 

requirements for inclusive early learning and childcare opportunities.  

Since 2005, New Brunswick has built a disability support system for adults that has supported 

people’s rights to determine their goals and futures with access to funding for housing and 

supports that is person-centred and self-directed.  All of these efforts have been solidly 

founded on human rights obligations and principles arising from legislation, the Charter of 

Rights and Freedoms, and international treaty obligations.  

Infirm Persons Act – An Opportunity for Further Leadership 

The reform of the Infirm Persons Act currently being considered by the Law Reform Committee 

is an opportunity for New Brunswick to once again show leadership nationally and 

internationally with regards to the rights of persons with disabilities. To do this, we believe New 

Brunswick’s new legislation must reflect the concept expressed in Article 12 of the United 

Nations Convention on the Rights of Persons with Disabilities (UNCRPD) that everyone is 

entitled to legal capacity and that persons with disabilities may require support to exercise their 

legal capacity.  
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The goal of creating a decision-making framework which allows individuals with intellectual 

disabilities to retain their legal capacity is something that the majority of countries around the 

world, including Canada, have been working toward since they have ratified Article 12.1 

Canada has traditionally been a leader in the area of disability rights and several provinces in 

Canada have recognized supported decision making within their legal capacity legislation.2 

However, NBACL believes that none of this legislation ensures that adults with impaired mental 

capacity are able to retain their legal capacity through supported decision making in keeping 

with the vision of Article 12.   

Internationally, some Latin American countries, most notably Columbia, have managed to 

achieve a framework which meets the vision of with Article 12.  In 2019, Columbia 

implemented a legal capacity and supported decision-making framework which complies with 

Article 12.  The law in Columbia has been upheld despite numerous court challenges. We have 

attached an English translation of the Columbia legislation as Appendix B to this brief.  

This brief also contains the New Brunswick Association for Community Living’s (NBACL’s) 

recommendations for reform of the Infirm Persons Act.  NBACL’s recommendations are 

primarily based on work done by the Institute for Research and Development on Inclusion and 

Society (IRIS)3 which is a research and development institute supported by Inclusion Canada 

(formerly the Canadian Association for Community Living). IRIS has been working to create a 

legal capacity and supported decision-making model that meets Article 12 standards since the 

adoption of the UNCRPD.  IRIS has also advised countries around the world on the development 

of a legal capacity and supported decision-making model.  Some of IRIS’s most recent work on 

legal capacity can be found at https://irisinstitute.ca/priority_area/right-to-legal-capacity/. 

The Current Legal Landscape 

The legal landscape has changed considerably since New Brunswick’s Infirm Persons Act was 

adopted several decades ago.  The Infirm Persons Act should be amended to reflect the current 

reality of national and international law which is that persons with disabilities are entitled to 

the right to make decisions on the basis of their own will and preferences using a supported 

decision-making model. 

 

 

                                                           
1 The Convention on the Rights of Persons with Disabilities entered into force in May 2008.  It has been ratified by 
184 countries around the world since that time: See United Nations Treaty Collection: 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en 
2 These include British Columbia’s Representation Agreement Act, Manitoba’s Vulnerable Persons Living with a 
Mental Disability Act, Yukon’s Adult Protection and Decision-Making Act and Alberta’s Adult Guardianship and 
Trustee Act. 
3 https://irisinstitute.ca/priority_area/right-to-legal-capacity/ 

https://irisinstitute.ca/priority_area/right-to-legal-capacity/
https://irisinstitute.ca/priority_area/right-to-legal-capacity/
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The Canadian Charter of Rights and Freedoms and Webb v. Webb 

The Canadian Charter of Rights and Freedoms, enacted in 1982, establishes the right to 

personal autonomy and equal recognition before the law for all Canadians.  The Charter also 

recognizes the importance of equality and non-discrimination.4 

In 2016, Nova Scotia’s Incompetent Persons Act was declared unconstitutional by the Nova 

Scotia Supreme Court on the basis that it violated section 7 of the Charter (life, liberty and 

security of the person) and that it was overbroad with grossly disproportionate consequences.5 

Nova Scotia has since re-written the Incompetent Persons Act to narrow the definition of 

incapacity.6  The new Adult Capacity and Decision-making Act 7 added provisions for a capacity 

assessment and referenced the need to impose protective measures in “the least restrictive 

and least intrusive manner.”8  However, the impact of the Act on persons with intellectual 

disabilities and other cognitive disabilities remain the same.  Adults who cannot “pass” a mental 

capacity assessment are denied legal capacity on the basis of their disability, and have no other 

avenue to make decisions on the basis of their will and preferences.   

We believe that Nova Scotia’s law does not meet Nova Scotia’s commitments under the Charter 

or Canada’s commitments under Article 12 of the United Nations Convention on the Rights of 

Persons with Disabilities (UNCRPD) and we urge New Brunswick to be more pro-active and 

aware of its national and international legal obligations when re-writing the Infirm Persons Act. 

United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) 

In March 2010, Canada ratified the United Nations Convention on the Rights of Persons with 

Disabilities (UNCRPD). In ratifying the Convention, Canada committed to uphold the UNCRPD 

and indicated that it could be held accountable for failure to comply with the UNCRPD 

provisions. 

Article 12 of the UNCRPD reflects the notion that “it is one’s status as a human being that 

requires others to respect one’s will and preferences”9 and that all persons should retain their 

legal capacity, regardless of their ability to make decisions or express their will and preferences. 

                                                           
4 Canadian Charter of Rights and Freedoms, s 7, Part 1 of the Constitution Act, 1982, being Schedule B to 
the Canada Act 1982 (UK), 1982, c 11 at Section 7 and Section 15. 
5 Webb v. Webb, 2016 NSCC 180 (CanLII). 
6 Adult Capacity and Decision Making Act, 2019, c. 8, s 179. 
7 Adult Capacity and Decision Making Act, 2019, c. 8, s 179. 
8 Adult Capacity and Decision Making Act, 2019, c. 8, s 179.  
9 Samantha Backman, “The Right to Legal Capacity for Canadians with Disabilities: A Quest for Dignity and 
Autonomy.” International Human Rights Working Paper Series, Volume 8, No. 1, Fall 2020 at page 7, McGill 
University Faculty of Law.  Retrieved on October 6, 2021 at 
https://www.mcgill.ca/humanrights/files/humanrights/backman_samantha_ihrip_v8_2020.pdf, 
 

https://www.mcgill.ca/humanrights/files/humanrights/backman_samantha_ihrip_v8_2020.pdf
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Article 12 of the UNCRPD requires state parties to the Convention, including Canada, to 

recognize that persons with disabilities have legal capacity to make decisions and exercise 

choice.  As described by the UNCRPD, legal capacity extends to individuals who may have a 

cognitive or psychosocial disability and impaired decision-making skills. State parties must 

recognize that these individuals have legal capacity, regardless of any impairment in mental 

capacity.  

The most pertinent Articles are Article 12(2) and 12(3).  They state:  

 12(2): State parties shall recognize that persons with disabilities enjoy legal capacity 

with all others in all aspects of life. 

12(3): State Parties shall take appropriate measures to provide access by persons with 

disabilities to supports they may require in exercising their legal capacity.10  

In May 2014, the United Nations Committee on the Rights of Persons with Disabilities issued a 

General Comment on Article 12, which clarified what it means for State Parties to recognize 

legal capacity.  The Committee wrote:  

Legal capacity and mental capacity are distinct concepts.  Legal capacity is the ability 

to hold rights and duties (legal standing) and to exercise those rights and duties (legal 

agency). …Mental capacity refers to the decision-making skills of a person. 

Legal capacity is an inherent right accorded to all people, including persons with 

disabilities.  As noted above it consists of two strands.  The first is legal standing to 

hold rights and to be recognized as a legal person before the law…  The second is legal 

agency to act on those rights and to have those actions recognized by the law. 

In most of the State party reports that the Committee has examined so far, the 

concepts of mental and legal capacity have been conflated so that where a person is 

considered to have impaired decision-making skills, often because of a cognitive or 

psychosocial disability, his or her legal capacity to make a particular decision is 

consequently removed…  Article 12 does not permit such discriminatory denial of 

legal capacity, but, rather, requires that support be provided in the exercise of legal 

capacity. (bold and underlining added)11 

Canada qualified its signature of the UNCRPD with a declaration and reservation on Article 12. 

Canada’s declaration recognizes that persons with disabilities are presumed to have legal 

capacity and will operate under a system of supported decision making.  However, Canada 

                                                           
10 When it ratified the UNCRPD in March 2010, Canada included a declaration and reservation with regards to 
Article 12.  The reservation reserves the right to continue to use substitute decision-making arrangements  
11 United Nations Committee on the Rights of Persons With Disabilities, Eleventh Session: General Comment No. 1 
(2014).  Retrieved from: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement. 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
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reserves the right to use substitute decision making, but in exceptional circumstances, and only 

where it is appropriate.12 

Mental and Legal Capacity Under the Supported Decision-Making Model 

Mental capacity refers to a person’s intellectual ability to understand and appreciate a decision 

and the potential consequences of making a decision. 

Legal capacity, in contrast, is legal recognition of “the effective threshold of autonomy, dividing 

the autonomous, on the one side, from the non-autonomous, on the other.” 13   

In Canada and around the world, legal capacity is often determined by obtaining an assessment 

of an individual’s mental capacity (almost always from a medical professional).  If an individual 

is deemed to be able to understand and appreciate the consequences of a decision unaided 

they are deemed to be mentally capable and thus to be recognized as an autonomous 

individual in the eyes of the law.    

Article 12 envisions that an individual’s mental capacity should not be used to restrict their legal 

capacity or autonomous ability to make decisions.  

Under the Article 12 framework, an individual with impaired decision-making skills (mental 

capacity) can retain decision-making autonomy (legal capacity) if they enter into a supported 

decision-making arrangement. Under this arrangement, the individual will be provided with the 

supports they need to understand the options available to them and the potential ramifications 

of any option they may choose. The decision remains the decision of the individual. Legal 

liability for the decision rests with the decision maker and not the supporter.  

The Context for Legal Capacity and Supported Decision Making 

The ability to make one’s own decisions is often taken for granted by the general population.  

However, historically in Canada and throughout the world, individuals with disabilities have 

been deprived of this right, often by well-meaning individuals who believe they do not have the 

ability to look after their own best interests. In New Brunswick, these individuals not believed 

capable of making their own decisions have been appointed a substitute decision maker under 

the Infirm Persons Act14. 

                                                           
12 United Nations Treaty Depositary, Chapter IV Human Rights, 15. Convention on the Rights of Persons with 
Disabilities.  Retrieved on October 06, 2021 from 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4 
13 Margaret Isabel Hall, “Mental Capacity in the (Civil) Law: Capacity, Autonomy, and Vulnerability” at page 65 
(2012) 58:1 McGill L. J. 61, 65.   
14 Infirm Persons Act, RSNB 1973, c I-8 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4
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Substitute decision makers are expected to promote the ‘best interest’ of the vulnerable 

adult.15  However, the perceived ‘best interests’ of the individual as defined by a third party do 

not always align with the preferences and desires of the individual.  

The decisions made by a substitute decision maker can vary from small everyday decisions to 

life-changing events.  

In the most extreme of cases, an individual under a substitute decision-making regime might 

not be able to take any actions that brought them joy, even if all decisions being made for them 

were objectively in their best interest. For example, someone under substitute decision-making 

order could find themselves in a situation where they had oatmeal every day for breakfast 

when they preferred eggs; lived in a country setting, when they preferred to live in a busy city; 

and spent all of their spare time at the park, when they would prefer to spend it at the 

swimming pool.  These decisions, while not objectively bad for the individual, do not honour 

their fundamental personal preferences.   

NBACL believes that any new legislation adopted and implemented by the government of 

New Brunswick should acknowledge and provide for three types of decision making:  

1. Independent Decision Making (with or without accommodations and informal supports); 

2. Interdependent (or Supported) Decision Making (by agreement or application); and  

3. Representative (or Substitute) Decision Making. Substitute Decision Making should only 
occur in exceptional circumstances.  

This is depicted in the following graph that shows the hierarchy of preference for how the right 

to legal capacity is respected and promoted. 

 

 

 

 

 

                                                           
15 Law Commissions of Ontario. “V. Canada’s Traditional and Current Legal Capacity Laws.”  Retrieved October 8, 
2021 at https://www.lco-cdo.org/en/our-current-projects/the-law-and-persons-with-disabilities/disabilities-call-
for-papers-january-2010/commissioned-papers-the-law-and-persons-with-disabilities/a-new-paradigm-for-
protecting-autonomy-and-the-right-to-legal-capacity/v-canadas-traditional-and-current-legal-capacity-laws/ 
 
 
 

https://www.lco-cdo.org/en/our-current-projects/the-law-and-persons-with-disabilities/disabilities-call-for-papers-january-2010/commissioned-papers-the-law-and-persons-with-disabilities/a-new-paradigm-for-protecting-autonomy-and-the-right-to-legal-capacity/v-canadas-traditional-and-current-legal-capacity-laws/
https://www.lco-cdo.org/en/our-current-projects/the-law-and-persons-with-disabilities/disabilities-call-for-papers-january-2010/commissioned-papers-the-law-and-persons-with-disabilities/a-new-paradigm-for-protecting-autonomy-and-the-right-to-legal-capacity/v-canadas-traditional-and-current-legal-capacity-laws/
https://www.lco-cdo.org/en/our-current-projects/the-law-and-persons-with-disabilities/disabilities-call-for-papers-january-2010/commissioned-papers-the-law-and-persons-with-disabilities/a-new-paradigm-for-protecting-autonomy-and-the-right-to-legal-capacity/v-canadas-traditional-and-current-legal-capacity-laws/
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Legal Capacity and the Decision-Making Capability Approach 
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The following table sets out the operation of the three types of decision making through the 

proposed new legislation. Further details on the legal requirements for these options are set 

out in the section below of the Proposed Legislative Framework.  

Independent Decision Making 

• Capacity of an Independent Decision Maker: The individual has capacity to make decisions 

independently if they are able to understand and appreciate the information that is relevant to the 

decision and its foreseeable consequences.   

o Some individuals may require and are entitled to appropriate accommodations and informal 

supports in the decision-making process.  However, a supported decision-making agreement 

is not required if individuals can make decisions with informal supports or accommodations. 

• Appointing a Supporter or Representative: Not required 

Interdependent Decision Making  

A. Supported Decision Making by Agreement 

• Capacity of an Individual in a Supported Decision-Making Arrangement by Agreement: For all 

decisions covered by a Supported Decision-Making Agreement, the individual is considered to have 

capacity if they, together with their identified supporters, are able to understand and appreciate the 

information that is relevant to the decision and its foreseeable consequences. 

Certain decisions related to the fundamental personal integrity of the person (such as non-

therapeutic sterilization procedures and Medical Assistance in Dying) will still require meeting the 

test of capacity of an independent decision maker.    

• Appointing a Supporter: 

o Test of Capacity to Appoint a Supporter: The individual has capacity to appoint a supported 

decision maker if the individual is able to: 

• Communicate a desire to have the decision-making supporter(s) help make decisions; 

• Understand that the decision-making supporter(s) have a duty to act according to the 

will and preferences of the individual; and 

• Appreciate that the decision-making supporter(s) will assist them to make decisions as 

specified in the supported decision-making agreement. 

The individual may have capacity to appoint a supporter without having the capacity to make 

other decisions independently.   

o Process to Appoint: By voluntary agreement signed before a notary.  The notary must speak 

with individual and supporter(s) separately prior to signing to explain rights and obligations. 

o Obligations of Supporters:  

• To provide the information required by the decision maker to understand the decision 

and the reasonably foreseeable consequences of the decision.   

• To act according to the will and preferences of the decision maker. 
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B. Supported Decision Making by Application 

• Capacity of An Individual in a Supported Decision-Making Arrangement by Application: For all 

decisions covered by the appointment, the individual is considered to have legal capacity if they, 

together with their identified supporters, are able to understand and appreciate the information 

that is relevant to the decision and its foreseeable consequences.  

Certain decisions related to the fundamental personal integrity of the person (such as non-

therapeutic sterilization procedures and Medical Assistance in Dying) will still require meeting the 

test of capacity of an independent decision-maker.    

• Appointing a Supporter:  

o Requirements for Appointment of a Supporter by Application:  

• The individual does not meet the test of capacity to appoint a supporter through a 

Supported Decision-Making Agreement; 

• The individual may be able to express their will and preference that the applicant 

supporter be their supporter;  

• In situations where the individual cannot express their will and preference that the 

applicant supporter become a supporter, the applicant supporter must provide proof to 

the relevant administrative body that they are in a trusting relationship with the 

individual and that they have a history with the individual that enables them to ascertain 

the individual’s will and preference; and 

• A third party validates the need for decision-making supports.  

o Process to Appoint: By application to the proposed New Brunswick Legal Capacity and Adult 

Decision-Making Office. A third-party determination of support requirements for decision 

making is also required.  

o Obligations of Supporters: 

• To interpret the will and preference of the decision maker; 

• To act according to the will and preferences of the decision maker; and 

• To communicate the will and preference of the decision maker. 

 

Substitute Decision Making 

• Appointing a Representative 

o Appointment of a Representative: A representative is only appointed under a 

representative (substitute) decision-making arrangement when the individual does not 

have: 

• Capacity to appoint a representative (Power of Attorney); 

• Capacity to appoint a decision-making supporter by agreement; and 

• There is no available decision-making supporter who meets the criteria to apply to 

become a decision-making supporter. 
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o Process to Appoint: By application to the New Brunswick Court system.  For a 

representative (substitute) decision-making appointment to be approved, the applicant 

must demonstrate to the court that no other, less restrictive option is possible.  

 

o Obligation of Representative:  

• The representative must, to the extent possible, act in the manner that represents the 

will and preferences of the individual being represented in the substitute decision-

making arrangement.   

• Where it is not possible to ascertain the will and preferences of the individual, the 

representative must act in the individual’s best interest. 

• Capacity Under a Representative (Substitute) Decision-Making Appointment: The individual does 

not have capacity in relation to the areas covered by the appointment of the Representative.  The 

representative has legal authority to make decisions and act on behalf of the individual.  

 

 

A Proposed Framework for New Brunswick’s Law that Complies with Article 12 of the UNCRPD 

In Canada, provincial law regulates property and civil rights.  As a result, New Brunswick’s 

obligations in reforming the Infirm Persons Act are directly tied to Canada’s obligations as a 

signatory to the UNCRPD.  

The law New Brunswick designs to replace the Infirm Persons Act should contain the following 

elements which are required by Article 12 of the UNCRPD.  The new law should create a 

supported decision-making regime, including who may be a supporter, how supported decision-

making agreements will be approved and monitored, and what the duties and liabilities of a 

decision-making supporter will be.   

Below we describe what we see as key elements that should be included in a new law.  For 

many of these elements we reference sample legislative provisions which we have attached in 

Appendix A.  

A. Pre-amble Which References the Charter and Article 12   

 

The pre-amble will establish the background and the rationale for the legislation.  This is 

important in this case because the new law is establishing a fundamental change in how legal 

capacity is defined and treated. 

 

The pre-amble should state that in interpreting and applying the legislation, regard should be 

had to the principles expressed in the United Nations Convention on Persons with Disabilities 

(UNCRPD).  The legislation should be applied in a manner that ensures that decisions taken 

pursuant to the Act are consistent with the Canadian Charter of Rights and Freedoms. 
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Finally, the pre-amble should state that some adults will require supports to exercise legal 

capacity but that this need for support should not prevent them from retaining their legal 

capacity and the ability to articulate their will and preferences.   

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 33 – 34. 

B. Interpretative Provisions and Presumption of Legal Capacity 

The law should state that its purpose is to ensure that adults retain legal capacity to make 

decisions and that they are provided with the supports they require to exercise their legal 

capacity in ways that maximize their self-determination and autonomy. The principles 

expressed in the statement of principles should express that all adults have the right to legal 

capacity and supports to exercise that capacity, in accordance with Article 12 of the United 

Nations Convention on the Rights of Persons with a Disability (UNCRPD). 

The law should clearly state that all adults are presumed to have legal capacity, regardless of 

their disability. This provision should also include a second subsection indicating that an adult’s 

way of communicating with others is not grounds for deciding that they are incapable of 

understanding anything referred to in the first subsection.  

The law should also contain a safeguard which states that a decision-making agreement or 

arrangement of any kind must not be mandatory as a condition of receiving any good or 

service.  

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 34 – 38. 

C. Duty to Accommodate in the Decision-Making Process 

The Act should contain a provision on the duty to accommodate adults in decision-making 

processes.  Such a provision will ensure that third parties to any decision, such as health care 

providers and financial institutions, meet their legal obligation to provide accommodations 

consistent with human rights laws, the Charter of Rights and Freedoms and the UNCRPD. 

The Act should also require the development of guidelines for accommodating adults with a 

disability in decision making. These guidelines should be aligned with proposed new 

accessibility legislation for New Brunswick.  

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 38 – 39. 
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D. Establishing Supported Decision-Making Arrangements  

As referenced earlier in our brief, we believe that the best structure for a supported-decision 

making regime is one where there are two streams for arriving at a supported decision-making 

arrangement.  In the two-stream model, supported decision-making arrangements should 

consist of 1) supported decision making by agreement and 2) supported decision making by 

application.   

In both types of supported decision-making arrangements, the individual is considered to have 

capacity to make decisions if they, together with their supporters, are able to understand and 

appreciate the information that is relevant to the decision and its foreseeable consequences.  

We recommend that the new Act identify certain decisions which fall outside the scope of 

supported decision-making arrangements. These are decisions that are related to the 

fundamental personal integrity of the person (such as non-therapeutic sterilization 

procedures and Medical Assistance in Dying). We recommend that such decisions still require 

that a person meet the test of capacity of an independent decision maker in order for 

informed consent to be provided.    

1. Supported Decision Making by Agreement 

In a supported decision-making arrangement by agreement, the individual appoints their 

supporters and signs an agreement with the supporter(s) that they will support the individual in 

various decisions in their lives.  The agreement must clearly describe which decisions are 

covered by the agreement and which are not covered by the agreement.  For example, a 

supported decision-making agreement may apply to healthcare matters but not apply to 

routine financial matters and day-to-day personal decisions of daily living.  An individual may 

make supported decision-making agreements with different supporters for different types of 

decisions. 

Criteria to Enter into a Supported Decision-Making Agreement 

NBACL recommends that a legislative framework for supported decision making by agreement 

should set out a test of capacity that an individual must meet to appoint a decision-making 

supporter.  In order to appoint a supporter, an individual must be able to: 

• Communicate a desire to have the decision-making supporter(s) help them make 

decisions; 

• Understand that the decision-making supporters have a duty to act according to the will 

and preferences of the individual; and 

• Appreciate that the decision-making supporters will assist them to make decisions as 

specified in the supported decision-making agreement. 
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It is important to note that a person may meet the test of capacity for entering into a supported 

decision-making agreement while they may not have capacity to independently make other 

decisions.   

Process to Enter into a Supported Decision-Making Agreement 

A supported decision-making agreement may be entered into voluntarily between an individual 

and their supporter. The agreement must be in writing and must be notarized, signed by the 

individual and the supporter(s), and must be witnessed by two witnesses.  Before notarizing the 

document, the notary must meet separately with the individual and the supporter(s) to explain 

their respective roles and ask them if they consent to the arrangement.  A supported decision-

making agreement is not considered valid until it is filed with the New Brunswick Legal Capacity 

and Adult Decision-Making Office.  

Content and Use of a Supported Decision-Making Agreement 

NBACL believes that any supported decision-making agreement must contain the following 

elements: 

• A description of the adult’s difficulty in making or communicating decisions on their own 

and their ways of expressing their will and preference; 

• A description of the types of decisions for which the supporter is authorized to provide 

support; and 

• A description of the types of decisions (if any) for which the supporter is not authorized 

to provide support or assist. 

For a more detailed description of our thoughts on this section of the law and sample 

legislative provisions please see Appendix A pages 41 – 43. 

2. Supported Decision Making by Application  

As part of the interdependent decision-making component to the framework (where together 

the adult and their recognized decision-making supporters have the capacity to understand 

information and appreciate consequences of a particular decision), we recommend that the law 

set out a second and distinct pathway for the appointment of decision-making supporters. The 

appointment of decision-making supporters would be by way of an application by these 

supporters in situations where the person is not able to enter into an agreement to make a 

direct appointment using the provisions set out above on Supported Decision Making by 

Agreement.   

We propose the following provisions and requirements be established by a new adult decision-

making Act for the appointment of decision-making supporters by application: 
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• An application can be made to a designated administrative body (see below – the 

proposed New Brunswick Legal Capacity and Adult Decision-Making Office) by a person 

or persons who meet identified criteria; 

• An application can be made if the person in need of support does not have another 

decision-making arrangement in place (such as a Power of Attorney or a Supported 

Decision-Making Agreement); 

• The applicant(s) to become decision-making supporters provide information and 

evidence that they have: 

o A proven trusting relationship with the adult that does not undermine the 

decision-making authority of the adult; 

o The ability to understand the adult’s form of communication and reasonably 

interpret their will and preferences and can apply that interpretation to specific 

decision-making situations identified in the application; 

o A commitment to the adult’s well-being and to support them in decision making; 

and 

o A commitment to acting upon a reasonable interpretation of the adult’s will and 

preferences in specific decision-making situations.  

• Applications for appointment of decision-making supporters will need to involve a 

number of key elements including a prescribed form and proposed areas of decision 

making that will be covered by the appointment.  

• An application to the administrative authority shall only be approved when the 

information and evidence sets out: 

o That the adult person is not able to make decisions independently (with or 

without accommodations and informal supports); 

o That the adult person is not able to appoint decision-making supporters by 

entering into a Supported Decision-Making Agreement under the Act;  

o That the adult person does not object to the appointment; 

o That the proposed decision-making supporters have a history with and 

knowledge of the adult person such that they are able to reasonably interpret 

and communicate their will and preferences in relation to the proposed areas of 

decision making; and  

o An independent person has verified that the adult person requires support with 

decision making in the areas proposed under the application and that they are 

unable to enter a Supported Decision-Making Agreement. 

We propose that guidelines and protocols be established regarding the determination and 

verification of support needs for decision making. This should focus on the decision-making 

capability and needs of the individual and avoid determinations or declarations of 
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competency/incompetency. The central aspect of verification is the identification of the 

support required by the person in areas relevant to the supported decision-making application.  

E. Who May Become a Decision-Making Supporter?  

To help protect the safety and prevent the abuse of individuals who require support to exercise 

their right to legal capacity, the legal capacity and decision-making framework we are proposing 

should clearly define who may or may not become a supporter under a decision-making 

arrangement. We recommend that that following people be considered as potential decision-

making supporters: 

• Friend or family member 

• Neutral third-party facilitator (in exceptional circumstances) 

Friend or family Member 

An adult decision maker may appoint a family member(s) or friend (s) as a decision-making 

supporter, or a family member or friend may apply to become an adult’s decision-making 

supporter. We recommend that a family member or friend attempting to enter into a 

supported decision-making arrangement with an adult decision maker provide evidence of the 

following: 

• A proven, trusting relationship with the adult (decision maker) that does not undermine 

the decision-making authority of the adult; 

• The ability to understand the adult’s form of communication and reasonably interpret 

their will and preferences and apply that interpretation to specific decision-making 

situations agreed upon by the adult and the applicant(s);  

• A commitment to the adult’s well-being and to supporting them in decision making; 

• A commitment to acting on that interpretation in specific decision-making situations; 

and 

• That another decision-making arrangement is not currently in place. 

 Neutral third party 

In exceptional circumstances in which an adult does not have a close, personal relationship with 

a friend or family member who could act as their supporter, a third party may be appointed as a 

supporter by the New Brunswick Legal Capacity and Adult Decision-Making Office. The role of 

the neutral third party will be to support the person with decisions and to facilitate the making 

of decisions under such time frame set under the appointment. The neutral third party may 

also be requested to assist the person with the development of personal relationships with 

others who may meet the requirements to become decision-making supporters under a 

supported decision-making arrangement.  
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Prohibitions  

In addition to identifying who may become a decision-making supporter, the Act will need to 

define who is prohibited from becoming a supporter. We recommend that provisions be 

included in the Act to prohibit the following individuals from entering into decision-making 

arrangements: 

• Any person who is in the process of civil legal action with the decision maker. 

• Any person who is found to be in conflict of interest with the decision maker. 

• Any person who has been convicted of a criminal offence that involves personal abuse 

of another person or financial fraud. 

 

F. Duties, Responsibilities, and Liabilities of Decision-Making Supporters  

The interdependent decision-making component of the proposed legal capacity and decision-

making framework will need to clearly define the duties, responsibilities, and liabilities of 

decision-making supporters and the limits to their authority as supporters. The proposed duties 

and limitations would apply to decision-making supporters who have entered into a supported 

decision-making arrangement by either pathway (Supported Decision Making by Agreement or 

Supported Decision Making by Application). 

We recommend that supporters who enter into supported decision-making arrangements 

under a new legal capacity and adult decision-making Act have the duty to: 

• Act diligently, honestly, and in good faith, and in accordance the principles of 

supported decision making set out in the legislation; 

• Be guided by the will and preferences of the person;  

• Act based on their best interpretation of the person’s will and preferences; 

• Be guided by, and act consistent with, person-centred planning principles and 

processes; 

• Be guided by the values, beliefs, wishes, and cultural, spiritual, and religious norms 

and traditions that a person holds; 

• Act in a manner which respects the person’s dignity of risk, without placing them in 

grave and imminent risk of a situation of serious adverse effects or without failing 

to address a situation of serious adverse effects; 

• Invest in and maintain a personal relationship of trust and connection with the 

person; 

• Act in accordance with all laws and legislation; 

• Act in accordance with any relevant agreements or Legal Capacity Office orders;  

• Keep personal information about the person, and their affairs, confidential; 

• Keep records in relation to all aspects of their role;  
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• Treat the person in all respects as a party to the agreement;  

• Involve supportive family members and friends, as indicated by the person’s will 

and preferences; and 

• Be accountable solely to the person and not to health care, social services, or any 

other authority or person. 

Under the Act, a decision-making supporter would be required to complete an education and 

training program for providing support to adults in supported decision-making arrangements.  

A decision-making supporter would not be liable for injury to or death of the adult, or for 

financial damage or loss to the adult if the supporter complies with their legislative duties as 

specified in the Act. 

We also recommend that the Act include provisions for what decision-making supporters must 

not do, including: 

• Communicate consent on the adult's behalf to any type of health care prescribed 

under the definition of health care without providing the best interpretation of the 

adult’s will and preferences; 

• Communicate consent on behalf of the person on health decisions that are related 

to the fundamental personal integrity of the person (such as non-therapeutic 

sterilization procedures and Medical Assistance in Dying); 

• Make decisions for or on the adult’s behalf; and 

• Physically restrain, move, or manage the adult, or authorize another person to do 

these things. 

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 46 – 47. 

G. Safeguards Under a Supported Decision-Making Framework  

A new legal regime for legal capacity and adult decision making will require a system of 
safeguards to support the integrity of the legal processes and to protect individuals from 
coercion, undue influence, and harm.  
 
There are a number of safeguards for consideration – many of which relate to the 
interdependent (supported) decision-making model being recommended. The following 
safeguards are recommended:  

• Legislated duties of decision-making supporters (see Section F on proposed duties, 
responsibilities, and liabilities); 

• Complaints to the New Brunswick Legal Capacity and Adult Decision-Making Office 
about actions of supporters; 

• Government office or community agency role in mediating concerns between persons 
and supporters; 
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• Registration of supported decision-making agreements; 

• Provision for the voluntary appointment of a monitor, at request of the individual or 
supporters (see below on the proposed duties, powers and liabilities of monitors); 

• Supported decision-making agreement describes nature and scope of authority of 
person and supporters, and manner in which decisions will be made and communicated; 
and 

• Processes for addressing abuse and neglect. 
 

Where fewer than three supporters are appointed, all supporters are family members, and/or 
non-routine affairs will be managed under the agreement (e.g. major property/financial or 
health care decisions), additional safeguards to be considered could include: 

• Third party attestation by affidavit of demonstrated relationship of trust, personal 
knowledge of the person, and commitment and ability of the supporter to abide by 
duties; 

• Affidavit by decision-making supporter(s) where acting to execute a non-routine 
decision, that they have abided by the legislated duties of a decision-making supporter; 
and 

• Mandatory appointment of a monitor in specific circumstances (such as the 
management of Registered Disability Savings Plans – see Section M of this brief). 
 

Any interested person who considers that a decision-making supporter is not acting in good 

faith may file a complaint with such public official as may be empowered under the Act or as 

may be designated by the Minister. 

Proposed Duties of Monitors 

Subject to all applicable legislation, we propose that monitors appointed under statutory 

provisions would have a duty to: 

• Act diligently, honestly, and in good faith, and in accordance the principles of supported 

decision making (as would be laid out in legislation); 

• Respect the roles and relationships of decision-making supporters; 

• Abide by the values, beliefs, wishes, and cultural, spiritual, and religious norms and 

traditions that a person holds; 

• In fulfilling the monitoring role specified for them under any particular supported 

decision-making arrangement, carry out their activities with full respect for the duties of 

decision-making supporters under that arrangement; 

• Act in accordance with any relevant agreements or court or Legal Capacity Office orders; 

• Keep personal information about the person, and their affairs, confidential; 

• Keep records in relation to all aspects of their role; 

• Exercise the care, diligence, and skill of a reasonably prudent person;  
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• Be accountable solely to the person and not to health care, social services, or any other 

authority or person; and 

• Fulfill any other duties as mandated by legislation or regulation. 

If the monitor has reason to believe the supporter is not complying with their duties and 

reasonable requests of the monitor, the monitor shall: 

• Notify the person, the decision-making supporter and all other decision-making 

supporters of the monitor's reason(s) for the belief; and 

• Promptly inform the relevant Office of their concerns. 

Proposed Powers of Monitors 

A monitor named by or appointed for a person would be required to make reasonable efforts 

to determine whether a decision-making supporter of the person is complying with their duties, 

and would have the following powers for this purpose: 

• At any reasonable time, the monitor may visit and speak with the person; 

• Anyone having custody or control of the person shall not hinder the monitor from 

visiting or speaking with the person. 

If the monitor has reason to believe that a decision-making supporter is not complying with 

their duties, the monitor may require the decision-making supporter to: 

• Produce accounts and other records required to be kept under the legislation, and 

• Report to the monitor on the matters specified by the monitor. 

 

H. Validity of Decisions and Protection of Third Parties 

The Act should clearly state that decisions made under a supported decision-making agreement 

are valid.  

The Act should also include a clause which clearly states that third parties are entitled to rely 

upon the exercise of a supported decision-making agreement or representation order entered 

into under the Act.  

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A page 47. 

I. Reviewing, Changing, and Revoking Supported Decision-Making Arrangements 

A statutory framework for supported decision-making arrangements should contain provisions 

for changing, revoking, or ending supported decision-making arrangements entered into by 

agreement as well as those entered into by application. 

Changing or Revoking Supported Decision-Making Arrangements Made by Agreement 
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NBACL believes that the new legislation should provide that a supported decision-making 

arrangement made by agreement may be changed at any time by the individual decision maker.  

Any changes to the agreement must be authorized by a notary and the decision maker and the 

supporter(s) must sign the updated document.  Changes to a supported decision-making 

agreement should not be valid until they are filed with the New Brunswick Legal Capacity and 

Adult Decision-Making Office. 

A supported decision-making arrangement made by agreement may be terminated at any time 

by the individual decision maker. The supporter may also withdraw from the agreement.  In 

order to resign, a supporter must give written notice to the adult and any other decision-

making supporter who is a party to the agreement.  Termination of the supporter’s role should 

not be valid until the changes are filed with the New Brunswick Legal Capacity and Adult 

Decision-Making Office. 

Renewing, Changing, Revoking, or Ending Supported Decision-Making Arrangements 

Made by Application 

NBACL believes that the new legislation should provide that a supported decision-making 

agreement made by application may be changed or revoked through an application to the New 

Brunswick Legal Capacity and Adult Decision-Making Office (the Legal Capacity Office).   

The Legal Capacity Office should have the discretion to amend a supported decision-making 

arrangement made by application provided the office meets with the individual decision maker 

and the applicant and determines that it is appropriate to make the modification to the 

agreement. 

The Legal Capacity Office should also have discretion to terminate a supported decision-making 

arrangement made by application if the individual decision maker’s interests are being 

compromised. Circumstances which may show that the individual decision maker’s interests are 

being compromised include: 

• The presence of fraud or undue influence; 

• The presence of abuse or neglect; 

• The supported decision-making arrangement is clearly inconsistent with the current 

wishes, values, or beliefs of the adult for whom the agreement was made; 

• There is an error in the decision-making arrangement; 

• A decision-making supporter or representative is not qualified to serve in their role; 

• A decision-making supporter or representative is failing to follow the instructions of the 

decision-making arrangement or is otherwise failing to comply with the arrangement; 

• A decision-making supporter has given or proposes to make or participate in a health care 

decision or a financial decision that is not authorized by the decision-making 

arrangement; and 
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• An adult does not require a decision-making arrangement as provided for under this Act 

in order to exercise their legal capacity. 

NBACL believes that the new legislative framework should provide that any individual may 

apply to the Legal Capacity Office to if they believe that there is an issue with a supported 

decision-making arrangement.  Upon receiving an application, the Legal Capacity Office should 

conduct an investigation to determine the validity of the objection.   

The new legislative framework should provide that, upon receipt of an application, the Legal 

Capacity Office shall promptly review the application and may do one or more of the following: 

• Investigate to determine the validity of the objection and then advise the objector of 

the outcome;  

• Offer services to the adult and their supporters to address any concerns about the 

integrity of the supported decision-making arrangement;  

• Convene a hearing to investigate the complaint; and 

• Terminate the supported decision-making arrangement. 

The new legislative framework should provide that the Legal Capacity Office must notify the 

individual and any close family members if there are changes to the supported decision-making 

arrangement.  

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 47 – 50. 

J. Establishing a New Brunswick Legal Capacity and Adult Decision-Making Office   

The legal capacity and decision-making legislative framework we are proposing will require a 

new administrative structure with a variety of mandates and responsibilities. We recommend 

that this office be established within 6 months of the coming into force of a new Act with the 

following mandates and responsibilities: 

• Promote the right to legal capacity for all adults (consistent with the requirements of 

Article 12 of the UNCRPD); 

• Engage and collaborate with people with a disability and their respective organizations 

on the implementation of the Act;    

• Develop and promote guidelines (in collaboration with community and other 

stakeholders) on the provision of accommodations and informal supports in decision 

making for adults with communication and other barriers to decision making in order to 

create support for independent decision making; 

• Develop prescribed forms for Supported Decision-Making Agreements and to provide 

guidance on the requirements of such agreements;  
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• To be a depository for Supported Decision-Making Agreements signed and filed 

pursuant to the Act; 

• Establish prescribed forms and processes for making and filing of applications to 

become decision-making supporters pursuant to the Act; 

• Establish guidelines and protocols for the conducting of determinations of support 

requirements for adults who are the subject of a Supported Decision-Making 

Arrangement by application;  

• Establish a Supported Decision-Making Advisory Committee to make decisions on the 

granting or refusing of applications to become decision-making supporters under the 

Act; 

• Establish rules for the appeal or review of decisions made by the Supported Decision-

Making Advisory Committee;  

• To be a depository for Supported Decision-Making Appointments made pursuant to the 

Act; 

• Conduct investigations of complaints made regarding the use of Supported Decision-

Making Arrangements by agreement or application; 

• Establish processes for the resolution of complaints or disputes arising from Supported-

Decision-Making Arrangements; and 

• Undertake other activities or responsibilities as may be prescribed by regulation under 

the Act.   

The role of the Legal Capacity and Adult Decision-Making Office will be critical for the successful 

operation of the proposed legislative framework. We recommend that the government hold 

stakeholder consultations prior to the creation of the Office to solicit further opinions on the 

operation of the Office.   

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 50 – 53. 

K. Education and Training Requirements  

The proposed legal capacity and decision-making legislative framework should include 

provisions requiring that decision-making supporters complete a mandatory training program 

on how to provide support to adults in a supported decision-making arrangement. Lawyers, 

judges, Legal Capacity and Adult Decision-Making Committee members, medical professionals, 

and other professionals who will be interacting with individuals using supported decision 

making should also receive training on supported decision making. 

We recommend the Act require that decision-making supporters and professionals in the field 

of supported decision-making complete mandatory education and training programs about the 

following: 
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• The rights of adults to exercise their legal capacity and make decisions;  

• The rights and obligations in this Act and its regulations; 

• How to properly and adequately provide support for decision making to adults without;  

o Making the decision for the adult; or 

o Exerting undue influence or coercion on the adult in decision-making processes; 

• The various supports for exercising legal capacity; and 

• The duty to accommodate in the context of decision making. 

Supported decision-making education and training programs should specifically be made 

mandatory for the judiciary and all legal professionals who write, notarize, or utilize supported 

decision-making agreements and for medical professionals dealing with the issue of consent to 

medical treatment. 

Training may be funded through the public legal information and education service and/or 

provided through partnerships with community agencies. Education and training programs 

should be developed and vetted through consultation with community agencies and advocacy 

groups who are knowledgeable about best practices in supported decision making. 

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 53 – 54.  

L. Appointing Decision-Making Representatives 

Based on the framework we are proposing, it is anticipated that the Act will retain scope for the 

appointment of a decision-making representative (traditional substitute decision-maker). With 

the focus on providing accommodations and informal supports for independent decision 

making and avenues for interdependent (supported) decision making, the appointment of a 

representative decision maker should be used only in exceptional circumstances. We are 

proposing that a representative decision maker be appointed when the individual in question 

does not have:  

• Capacity to make some or all decisions independently even with accommodations 

and informal supports;   

• Capacity to appoint a representative through a Power of Attorney; 

• Capacity to appoint a decision-making supporter by agreement; and 

• There is no available decision-making supporter who meets the criteria to apply to 

become a decision-making supporter (and the appointment of a neutral third-party 

facilitator is not appropriate in the circumstances). 

We recommend that applications to become a decision-making representative be done through 

a judicial process and require evidence that alternative means for addressing the decision-

making needs of the person are not available. This will require third party validation that 
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alternative means as outlined in this brief are not available to the person or appropriate in the 

circumstances.  

We further recommend that an appointment of a representative decision maker be restricted 

to areas of decision making that the person does not have the capacity to make on their own 

(even with accommodations and appropriate supports). In this respect, the appointment of a 

substitute decision maker should only happen when alternative options are not available and 

are limited in scope based on evidence of the person’s decision-making capacity. These 

limitations will help to fulfill New Brunswick’s commitment under Article 12 and the 

Reservation provided by Canada to only use substitute decision-making options when 

appropriate.  

The limited use of substitute options should also provide clear direction to representative 

decision-makers on their obligations. We recommend that these obligations include: 

• That the representative must, to the extent possible, act in the manner that 

represents the will and preferences of the individual being represented in the 

representative decision-making arrangement.   

• Where it is not possible to ascertain the will and preferences of the individual, the 

representative must act in the individual’s best interest. 

For a more detailed description of our thoughts on this section of the law and sample legislative 

provisions please see Appendix A pages 54 – 55. 

M. Registered Disability Savings Plans  

The Registered Disability Savings Plan (the “RDSP”) is a long-term savings plan designed to 

benefit people who have a disability. It was introduced by the Government of Canada in 2008 

and is a unique savings vehicle that is meant to promote future financial security, especially for 

those who may not have access to income from retirement savings plans, private pension plans, 

or the Canada Pension Plan as they grow older. 

In order to benefit from an RDSP, the beneficiary of the Plan must qualify for the Disability Tax 

Credit Certificate.  For people under the age of 60, RDSPs can be opened as a registered 

account at a financial institution. Both government and personal contributions can be made to 

the RDSP, and those monies can be invested with any income from the investment being 

earned on a tax-deferred basis. The program provides for Canada Disability Savings Grants of up 

to $70,000 (which require private contributions to attract) as well as Canada Disability Savings 

Bonds of up to $20,000 (which are income tested but do not require private contributions). 

There are rules that govern the timing and quantum of withdrawals which promote long-term 

savings. 

RDSP Plan Holders 
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A “holder” of an RDSP may be a person or organization that opens and manages the RDSP, and 

makes decisions about contributions, investments, and payments to and from the RDSP. 

For beneficiaries who have not attained the age of majority, a parent or legal guardian may be 

the holder of the RDSP. Once the beneficiary is an adult, the parent or legal guardian may 

continue to be a holder of the RDSP, transfer the role to the beneficiary, or become joint 

holders of the plan with the beneficiary (if the financial institution allows).  

Some adults with disabilities, however, may be deemed to lack the capacity to establish RDSPs 

on their own. In that case, the holder may be the beneficiary’s legal representative. Appropriate 

legal representation in these cases is determined by the province or territory in which the 

beneficiary resides.  Currently in New Brunswick, a beneficiary may be represented by way of a 

Power of Attorney for Property or a Committee of property under the Infirm Persons Act. 

Families of adult sons and daughters with an intellectual disability raised concerns early on that 

the RDSP scheme would not be accessible due to rules that provide that a person must be 

“contractually competent” to enter into an agreement to set up an RDSP through financial 

services providers. As result of these concerns the Government of Canada introduced a 

“temporary measure” that in effect allows parents of adult children with an intellectual 

disability to open and become a holder of an RDSP on behalf of their child. This measure is due 

to expire at the end of 2023. The expectation on the part of the federal government was that all 

provinces would amend their laws to find other ways to have a legal representative appointed 

for the purposes of becoming holders of an RDSP.  

 

For many people with an intellectual or developmental disability, their parents have been 

instrumental is both establishing an RDSP and making contributions to the Plan. Many parents 

have been the designated Plan holder for several years and effectively have been acting as 

trustees of the Plan on behalf of their child or adult child who is the Plan beneficiary.  

 

NBACL is recommending that new legal capacity and adult decision-making legislation contain 

specific provisions to address RDSPs. First and foremost, expectations must be placed on 

financial institutions to provide accommodations for people with a disability who want to 

establish and manage their own RDSP. For some people, accommodations would allow them 

meet the test of capacity for entering into a contract with a financial institution to establish an 

RDSP. This would be very much in line with the right to legal capacity under the CRPD.  

We are also proposing that the new Act be designed to specifically deal with the management 

of RDSPs with the purpose of allowing for the designation or appointment of Plan holders 

through a variety of means. These options would need to be identified as meaning that the 

appointed Plan holders are “qualifying persons” for the purposes of the Registered Disability 

Savings Plan and corresponding federal legislation. Under section 146.4 (1) of the federal 
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Income Tax Act, a “qualifying person” is a “guardian, tutor, curator or other person who is 

legally authorized to act on behalf of the beneficiary”.16 These should include: 

• A person designated by the Registered Disability Savings Plan beneficiary to act as a 

holder or joint holder (with the beneficiary) through a Supported Decision-Making 

Agreement that meets the criteria of the new Act;  

• A person appointed to be a decision-making supporter under an application where the 

application approval authorizes and designates the decision-making supporter as a Plan 

holder; 

• The holder of a Power of Attorney for Property; 

• A representative decision maker appointed under the new legislation where the 

representative has authority to make decisions regarding the administration of the 

person’s financial affairs (this could include the Public Trustee for New Brunswick); or 

• A person nominated and designated by a parent of a plan beneficiary who has 

established an RDSP on behalf of their child and who has been the Plan holder pursuant 

to laws set out by the Government of Canada. Such a designation shall be made in a 

prescribed form under the new Act and should be permitted when an alternative means 

of appointing a Plan holder has not been used. This authority would be similar to the 

power of a trustee to appoint a replacement trustee under section 9 of the Trustees Act.  

 

The use of a number of these options should be subject to safeguards. We propose that the 

Public Trustee for New Brunswick be identified as the monitor of RDSP accounts where the 

Public Trustee itself is not the Plan holder pursuant to a representative decision-making order.  

We recommend that designated Plan holders must:  

• Annually submit to the Public Trustee a statement of the accounts and operations of the 
RDSP which the Plan holder administers; 

• Submit a statement to the Public Trustee summarizing all payments from the RDSP and 
the application of the funds from those payments if the Plan holder is authorized to 
receive payments from an RDSP; and 

• Provide a copy of any statements required to the Plan beneficiary and the bank or 
financial institution which holds the RDSP. 

Where the Public Trustee receives a statement under the above provisions, the Public Trustee 
may make further inquiries and require further documentation as necessary to monitor the 
operations of Plan holders under an RDSP. It should be expected that a person shall give the 
Public Trustee reasonable help to enable them to carry out their duties and functions under the 
Act and shall provide the information that the Public Trustee may reasonably require. 

                                                           
16 Income Tax Act; https://laws-lois.justice.gc.ca/eng/acts/i-3.3/page-172.html#docCont 

https://laws-lois.justice.gc.ca/eng/acts/i-3.3/page-172.html#docCont
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We further recommend that the new legislation provide authority in the Public Trustee to make 
an application to the appropriate authority to remove a Registered Disability Savings Plan 
holder should there be evidence of financial abuse or neglect arising from a review of 
statement or in situations where required statements are not provided.  
 

Conclusion and Final Thoughts 

NBACL is calling for bold and significant law reform in the area of adult decision making. The 

review of the Infirm Persons Act is the ideal time for New Brunswick to take strong leadership in 

designing new legislation that will meet our obligations to realize the right to legal capacity (and 

to the support required to exercise this right) for persons with a disability. Minor changes to our 

existing legislation will not accomplish this goal or meet this obligation.    

Based on recent research, we have provided detailed proposals for the design of new 

legislation. We recognize that aspects of these proposals may require further discussion. If so, 

we propose that the government take further action to engage with people with a disability and 

other stakeholders on law reform in this area. This could include: 

• Preparing a White Paper with proposals for law reform that will invite further 

consultation and discussion; or 

• Submitting a draft Bill for public consultation and feedback before it is introduced into 

the New Brunswick legislature 

NBACL is willing to participate in any further discussions and consultations on this important 

topic. We hope that our expertise and perspectives presented in this brief provide valuable 

guidance on this law reform initiative.  
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Appendix A 

 Sample Legislative Provisions 

 

A. Preamble 

B. Interpretative Provisions and Presumption of Legal Capacity 

C. Duty to Accommodate in the Decision-Making Process 

D. Establishing Supported Decision-Making Arrangements 

1. Content of Supported Decision-Making Arrangements 

2. Decisions Which May Not Be Made Using a Supported Decision-Making 

Arrangement 

3. Supported Decision Making by Agreement 

4. Supported Decision Making by Application 

E. Who May Become a Decision-Making Supporter 

F. Duties, Responsibilities and Liabilities of Decision-Making Supporters 

G. Safeguards Under A Supported Decision-Making Framework 

H. Validity of Decision and Protection of Third Parties 

I. Changing and Revoking Supported Decision-Making Arrangements 

1. Changing or Revoking Supported Decision-Making Arrangements Made by 

Agreement 

2. Changing or Revoking Supported Decision-Making Arrangements Made by 

Application 

J. Establishing A New Brunswick Legal Capacity and Adult Decision-Making Office 

K. Education and Training Requirements 

L. Appointing Decision-Making Representatives (Substitute Decision Making)  

M. Registered Disability Savings Programs 
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A. PRE-AMBLE 

Pre-amble  

     WHEREAS the rights to life, liberty, and security are recognized as fundamental rights which 

can be fully realized only in the context of social and economic inclusion where all persons are 

recognized and equally valued as participating members of society; and where all adults are 

enabled to enjoy and exercise their right to legal capacity to make their own decisions with 

supports; 

     WHEREAS Canada has signed and ratified the United Nations Convention on the Rights of 

Persons with Disabilities, of which Article 12 recognizes that “States Parties reaffirm that persons 

with disabilities have the right to recognition everywhere as persons before the law”; and 

requires that “States Parties shall recognize that persons with disabilities enjoy legal capacity on 

an equal basis with others in all aspects of life” and that “States Parties shall take appropriate 

measures to provide access by persons with disabilities to the support they may require in 

exercising their legal capacity”;  

     WHEREAS the fulfillment of these obligations may be seriously threatened by a person’s lack 

of access to supports and services to exercise these rights, and by failure of parties to 

accommodate adults with disabilities in decision-making processes; 

     WHEREAS it is recognized that many persons are restricted in exercising or denied their right 

to legal capacity on the basis of their disability, perceived incapacity, historic disadvantage, and 

negative stereotypes; 

     WHEREAS it is recognized that some adults only exercise their legal capacity in decision-

making processes by virtue of the involvement of decision-making supporters who have 

reasonably interpreted the adult’s will and preferences on the basis of the adult’s form of 

communication;  

     WHEREAS it is recognized that some adults, as a result of their particular intellectual, 

psychological, or sensory characteristics are able to communicate their will and preferences in 

ways that one or more other persons are able to reasonably interpret and apply in a specific 

decision-making situation, based on their personal knowledge of the adult;  

     WHEREAS it is recognized that where an adult requires a supporter(s) to assist them in decision 

making, including by reasonably interpreting and applying the adult’s will and preferences in a 

specific decision-making situation in order for the adult to exercise their legal capacity; the 

supporter(s) are obligated to enhance the adult’s self-determination;  

     WHEREAS it is recognized that any support that is provided to an adult to exercise their legal 

capacity should be provided in a manner which respects the privacy and dignity of the adult and 

should be the least restrictive and least intrusive form of assistance that is appropriate in the 

circumstances;  
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     WHEREAS it is recognized that the rights of adults to exercise their legal capacity must be 

guaranteed by the rule of law and that the Province’s intervention into the affairs of adults so as 

to affirm this right must be governed by the rule of law; 

WHEREAS the Lieutenant Governor in Council, in taking measures to promote and protect these 

rights is subject to the Canadian Charter of Rights and Freedoms, the Human Rights Act, and must 

have regards to the United Nations Convention on the Rights of Persons with Disabilities 

particularly with respect to the fundamental rights that are not to be limited or abridged; 

THEREFORE, Her Majesty, by and with the advice and consent of the Legislative Assembly of New 

Brunswick, enacts as follows: 

 

B. INTERPRETIVE PRINCIPLES AND PRESUMPTION OF LEGAL CAPACITY 

 

1. Definitions 

 

1 In this Act, 

 

“accommodation” means the necessary and appropriate modification and adjustments where 

needed to ensure to persons with disabilities or impairments the enjoyment and exercise of, on 

an equal basis with others, their legal capacity and decision-making rights, including: 

(i)  plain language assistance, including plain language documents, 

(ii)  adaptive communication, 

(iii)  visual aids, 

(iv) assistive technology, including communication technology, 

(iv)  additional time, and 

(v)  person-directed planning support 

 

 

“adult” means an individual who has reached the age of majority; 

 

“capacity” means the ability, with or without support, to  

(i) understand information relevant to making a decision,  

(ii) appreciate the reasonably foreseeable consequences of making or not making a decision 

including, for greater certainty, the reasonably foreseeable consequences of the decision to be 

made; 

 

“court” means The Court of Queen’s Bench of New Brunswick; 

 

“decisions” include, but are not limited to, personal care, health care, and property (financial 

matter) decisions; 
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“health care” means any examination, procedure, service, or treatment done for a therapeutic, 

preventative, palliative, diagnostic, or other health-related purpose, and includes  

(i)  a course of health care or a care plan,  

(ii) minor health care, including 

(a) routine tests to determine if health care is necessary, and 

(b) routine dental treatment that prevents or treats a condition or injury caused by 

disease or trauma;  

 

(iii) major health care, including 

(a)  major surgery, 

(b)  any treatment involving a general anesthetic, 

(c)  major diagnostic or investigative procedures, or 

(d)  any health care designated by regulation as major health care; 

 

“legal capacity” means the power and status to fully enjoy ordinary legal rights, and the right to 

act upon all such rights which includes engaging in a particular undertaking or transaction, to 

maintain a particular status or relationship with another individual, and to create, modify, or 

extinguish legal relationships; 

 

“personal care” includes matters respecting 

(i) the shelter, employment, diet, and dress of an adult, 

(ii) participation by an adult in social, educational, vocational, and other activities, 

(iii) contact or association by an adult with other persons, and 

(iv) licences, permits, approvals, or other authorizations of an adult to do something; 

 

 “representation order” means an order of the Court of Queen’s Bench of New Brunswick 

appointing a representative for an adult, and is to be considered 

(i) only in exceptional circumstances, 

(ii) as an alternative to the provisions of accommodations for decision making or a supported 

decision-making arrangement; 

 

“representative” means a person appointed as a decision-making representative  

 

“signed” means  

(i)  the usual signature of the adult, which may include any mark typically made by that 

person, or  

(ii)  a signature stamp, or  

(iii)  a signature on behalf of the adult if:  

(a)  the adult is physically incapable of signing,  

(b)  the adult is present, and  
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(c)  the document to be signed on their behalf by another adult is witnessed by an 

adult (the witness) who makes a statement, which may be in a prescribed form, affirming 

their belief that that the signature is representative of the will and preferences of the 

adult in this circumstance;  

(iv)  a signature in any other form, electronic or otherwise, that may be necessary in exercising 

the duty to accommodate the adult;  

 

“support” means such forms of supports as may be reasonably and practically available to assist 

the adult in making a decision includes:  

(i)  peer support; 

(ii)  communication and interpretive assistance; 

(iii)  individual planning, service coordination, and referral;  

(iv)  administrative assistance;  

(v)  relationship-building assistance;  

(vi)  independent advocacy; 

(vii)  any other support or accommodation considered necessary to assist the adult in 
exercising control over their decisions, or to provide the adult with the conditions needed to 
develop or regain decision-making capabilities and to exercise their right to legal capacity;  

(viii) any other good or service as may be prescribed by the regulations. 

 

“Supported Decision-Making Advisory Committee” is an advisory committee under the New 

Brunswick Legal Capacity and Adult Decision-Making Office that approves supported decision-

making arrangements by application, hears disputes, and has the discretion to investigate 

complaints; 

 

“supported decision-making agreement” means an agreement or arrangement made pursuant 

to this Act;   

 

“supporter” means a person named as a supporter in a supported decision-making arrangement; 

 

2. Purpose  

2 The purpose of this Act is to: 

2(1)  ensure that the Government of New Brunswick and entities it regulates with respect to 

the exercise of legal capacity, fully comply with the obligations and spirit of the United Nations 

Convention on the Rights of Persons with Disabilities by ensuring that:  
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(a)     adults have access to supports and accommodations they require to exercise their right 

to legal capacity, and in ways that maximize their self-determination and autonomy;  

(b)     adults who communicate their will and preferences in ways that only one or a small 

number of persons who have a trusting relationship with the adult are able to reasonably 

interpret and apply in a particular decision-making situation, are not denied their right to legal 

capacity;  

(c)     third parties fulfill their duties to accommodate the needs of an adult, and can rely on 

decisions that are made through supported decision-making processes;  

(d)     disputes related to provision of supports and accommodations to exercise legal capacity 

are resolved through fair and just processes;  

(e)     an adult’s decisions are safeguarded in accordance with international human rights law 

and such safeguards ensure that measures relating to the exercise of legal capacity respect the 

rights, will, and preferences of the person, are free of conflict of interest and undue influence, 

are proportional and tailored to the person’s circumstances, apply for the shortest time possible 

and are subject to regular review by a competent, independent, and impartial authority or judicial 

body and are proportional to the degree to which such measures affect the person’s rights and 

interests. 

 

3. Statement of Principles 
 

3 This Act is to be interpreted and administered in accordance with the following principles: 

(a)     adults have a right to direct decisions affecting their lives;  

(b)     adults naturally make or direct their decisions interdependently, meaning they draw on 

information, support, and assistance from others;  

(c)     adults, with or without support, are presumed to be able to make decisions about their 

lives legally independently;  

(d)     an adult is entitled to communicate by any means that enables the adult to be 

understood, and the means by which the adult communicates is not relevant to a determination 

of whether the adult has capacity;  

(e)     an adult is not incapable of making a decision merely because the adult makes or would 

make a decision that another adult would consider risky or unwise;  

(f)     adults may exercise their legal capacity legally independently with supports and 

accommodations as they choose;  

(g)     an adult’s use of supports to exercise legal capacity cannot be used as a reason to 

require an adult to have a decision-making supporter or representative appointed;  
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(h)     an adult with a disability enjoys a right to accommodation in decision-making processes, 

and other parties to the decision-making process are legally obligated to accommodate the adult 

to the full extent pursuant to the letter and spirit of human rights laws, the Canadian Charter of 

Rights and Freedoms, and the United Nations Convention on The Rights of Persons with 

Disabilities;  

(i)     all parties to decision-making processes have the obligation to ensure the adult’s 

autonomy is preserved by ensuring that the least restrictive and least intrusive form of decision-

making arrangement and supports are in place;  

(j)     adults who exercise legal capacity are responsible for their decisions, and liability for 

the outcome of their decisions does not extend to their decision-making supporters, or 

representatives, provided that the latter have met their legislated duties. 

 

4. Application 
 

4  This Act applies to: 

(1)  All persons of the age of majority, hereafter identified as ‘adults’, without 

discrimination, and with respect to all areas of personal decision making; and  

(2)  Minors who are authorized by law as capable of making certain decisions. 

 

5. Presumption of Legal Capacity of All Persons 
 

5 (1)  Every adult is presumed to be capable of 

a) making, changing, or revoking a supported decision-making agreement;  

b) making decisions about personal care, health care, and legal matters and about the 

routine management of the adult's financial affairs; and 

c) giving or withholding consent. 

5(2) An adult's way of communicating with others is not grounds for deciding that he or she 

is incapable of understanding anything referred to in subsection (1). 

6. Supported Decision-Making Agreements Must Not Be Mandatory 

6 An adult must not be required to have a supported decision-making agreement as a  

             condition of receiving any good or service. 

C. DUTY TO ACCOMODATE 

7. Duty to Accommodate in the Decision-Making Process 

7. The duty to accommodate applies to all parties in the decision-making process to the full extent 

as parties are legally obligated pursuant to the Human Rights Act, the Canadian Charter of Rights 
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and Freedoms, and the United Nations Convention on the Rights of Persons with Disabilities, to 

accommodate adults with a disability so that they may understand and make decisions.  

8. Duty to Accommodate in Health Care Decisions 

8(1)     Where an adult does not have a supported decision-making arrangement in place 

which covers a health care treatment offered by a health care provider, the health care 

provider is obligated,  

(a)     pursuant to legal duties to accommodate in the decision-making process, to maximize the 

adult’s ability to make the health care decision legally independently; 

(b)     recognize the adult’s right to 

 (i) give or refuse consent to health care 

 (ii) receive a good or service 

8(2)     If the health care provider has accommodated the adult in accordance with all legal 

requirements that attach to the duty to accommodate and continues to believe that the adult is 

not able to make a decision legally independently in relation to the treatment, the health care 

provider shall refer the adult to the New Brunswick Legal Capacity and Adult Decision-Making 

Office;  

8(3)     Upon referral from a health care provider, the New Brunswick Legal Capacity and 

Adult Decision-Making Office may:  

(a)     assist the adult to establish a supported decision-making arrangement;  

(b)     assist the adult in making an arrangement with a designated agency to provide supports 

to the adult to assist them to exercise legal capacity; or  

(c)     assist the adult in applying to the New Brunswick Legal Capacity and Adult Decision-

Making Office for an order related to:  

 (i)  whether the health care provider is meeting its duty to accommodate in the 

decision-making process;  

 (ii) whether the adult can act legally independently.  

D. ESTABLISHING SUPPORTED DECISION-MAKING ARRANGEMENTS  

 

1. CONTENTS OF SUPPORTED DECISION-MAKING ARRANGMENTS 

9. Contents of a supported decision-making arrangements 

9(1)    A supported decision-making arrangement shall include:  
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(a)     a description of the nature of the adult’s difficulty in making or communicating decisions 

on their own, and the unique ways they express their will and preferences;  

(b)     the name of at least one decision-making supporter;  

(c)     a description of the types of decisions in respect of which the supporter is authorized to 

provide support or assist; and  

(d)     a description of the types of decisions, if any, in respect of which the supporter is not 

authorized to provide support or assist;  

9(2)    Such an arrangement may:  

(a)     designate more than one supporter;  

(b)     authorize each supporter to assist with respect to different types of decisions; and  

(c)     provide for an alternate to act in the place of a supporter in such circumstances as may be 

specified in the agreement or appointment;  

9(3)     Where more than one supporter is designated to assist with respect to the same type 

of decision, the arrangement shall indicate whether they are to act jointly, or jointly and 

severally. 

2. DECISIONS WHICH MAY NOT BE MADE USING A SUPPORTED DECISION-MAKING 
ARRANGEMENT 

 
10. Decisions which may not be made using a supported decision-making arrangement 
 

10(1) Decisions which may fundamentally affect an individual’s personal integrity or human 

dignity may not be made under a supported decision-making arrangement.  These include: 

(a) Medical Assistance in Dying (MAID) 

(b) sterilization that is not medically necessary to protect the adult’s health 

(c) removal of tissue from the adult’s living body: 

(i) for implantation in the body of another living person 

(ii) for medical education or research purposes 

(d) participation by the adult in research or experimental activities, if the participation offers 

little or no potential benefit to the adult 

(e) decisions which are likely to place the adult in grave and imminent risk of a situation of 

abuse, neglect, or serious adverse effects 

(f) any other matter prescribed by regulation. 
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3. SUPPORTED DECISION MAKING BY AGREEMENT 

SUPPORTED DECISION-MAKING ARRANGEMENTS BY AGREEMENT 

11. Establishing supported decision-making arrangements by agreement 

11(1)    A supported decision-making agreement may be established by agreement between 

an adult and the supporter(s) where: 

(a)     the adult, without undue influence or coercion, appoints the supporter(s);  

(b)     the adult expresses their desire for the supporter(s) to provide support to exercise their 

legal capacity; 

11(2) An individual has capacity to appoint a supported decision maker if the individual is able 

to: 

(a) communicate a desire to have the decision-making supporter(s) help make decisions; 

(b) understand that the decision-making supporters have a duty to act according to the will 

and preferences of the individual; and 

(c) appreciate that the decision-maker supporter(s) will assist them to make decisions as 
specified in the supported decision-making agreement. 

11(3)    The relationship between the adult and the supporter(s) with whom the adult enters 

into a supported decision-making agreement: 

(a)     is one of trust and confidence; and 

(b)     does not undermine the decision-making authority of the adult. 

11(4)    Such an agreement shall: 

(a)    be in writing 

(b)    be signed and witnessed  

(c)    include a statement stating that the supporter has read and understands the 

agreement, understands that they are not to act as substitute decision makers for the adult to 

whom they are providing support to exercise legal capacity, and fully understand their roles and 

responsibilities; 

11(5)     Under this section, an adult may establish different agreements with different 

supporters to provide support to exercise legal capacity with respect to different decisions or 

types of decisions the adult wishes to make, or appoint different supporters to assist with 

different decisions or types of decisions covered by an agreement.  

Form, signing, and witnessing agreements for appointment of a supporter 

11(6)    A supported decision-making agreement must be in writing  
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11(7)     For the purposes of this Act, a supported decision-making agreement is executed when 

the following requirements are met:  

(a)    the agreement is signed and witnessed in accordance with this section; 

11(8)    A supported decision-making agreement must be signed by: 

(a)    the adult seeking support in exercising their legal capacity 

(b)     if the agreement appoints more than one supporter and the supporters must act 

jointly or independently, each supporter; 

(c)    if the agreement appoints only one supporter, that supporter; or 

(d)    if the agreement appoints more than one supporter and the supporters act 

independently, each supporter must sign separate supported decision-making agreements 

stating that supporter’s specific duties and authorizations.  

11(9) Before a person may exercise the authority of a supporter granted in a supported 

decision-making agreement, the person must sign the supported decision-making agreement. 

11(10) The agreement must be notarized by a notary public. 

11(12) Before notarizing the agreement and accepting signatures, the notary must meet 

separately with the individual decision maker and the designated supporter(s).  The notary 

must 

(a) explain the meaning of the agreement to the individual;  

(b) explain the role and duty of supporters to the supporter(s); and 

(c) receive confirmation from the individual and the supporter(s) that they wish to proceed 

with the agreement. 

11(13)    The adult’s and the supporter’s signatures must be witnessed by two adults who are 

not involved in the arrangement, and each of whom must sign the supported decision-making 

agreement. 

11(14)    A supported decision-making agreement may be signed on behalf of the adult who 

wants to be supported if 

(a)    the adult is physically incapable of signing the agreement; 

(b)    the adult is present and directs the agreement be signed; 

(c)    the person signing the agreement is an adult who is not named as a supporter in the 

agreement and is not a witness to the agreement; 

(d)     the signature of the person signing the agreement is witnessed as though that 

signature were the adult's signature. 
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11(15)    The following persons must not act as a witness to the signing of a supported decision-

making agreement: 

(a)    a person named in the supported decision-making agreement as a supporter; 

(b)    a spouse, child, or parent of a person named in the supported decision-making 

agreement as a supporter; 

(c)    an employee or agent of a person named in the supported decision-making agreement 

as a supporter, unless the person named as a supporter is 

(i)    a lawyer, 

(ii)    a notary public; 

(d)    a person who is not an adult; 

(e)    a person who does not understand the type of communication used by the adult, 

unless the person receives interpretive assistance to understand that type of communication. 

11(16) Once a supported decision-making agreement has been signed it must be filed with the 

New Brunswick Legal Capacity and Adult Decision-Making Office. 

11(17) A supported-decision-making agreement is not considered valid unless it is filed with the 

New Brunswick Legal Capacity and Adult Decision-Making Office.  

4. SUPPORTED DECISION MAKING BY APPLICATION 

Establishing supported decision-making agreements through application to be appointed as a 

decision-making supporter 

12(1)     A supported decision-making arrangement may be made by application in a prescribed 

form to the New Brunswick Legal Capacity and Adult Decision-Making Office by an individual who 

wishes to be appointed as a decision-making supporter if;  

(a)     The person who is the subject of the applications does not have another decision-

making arrangement in place;  

12(2)     An application must include information providing evidence that applicants have:  

(a)     a proven trusting relationship with the adult, that does not undermine the decision-

making authority of the adult;  

(b)     the ability to understand the adult’s form of communication and reasonably interpret 

their will and preferences and apply that interpretation to specific decision-making situations 

agreed upon by the adult and the applicant(s);  

(c)     a commitment to the adult’s well-being and to supporting them in decision making; and 
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(d)     a reasonable interpretation of the adult’s will and preferences, and commitment to 

acting on that interpretation in specific decision-making situations. 

12(3)     An application shall be in a form determined by the New Brunswick Legal Capacity and 

Adult Decision-Making Office and outline the terms of the supported decision-making 

appointment, including:  

(a)     areas of decision making in which supporters will provide support and how certain 

decisions will be made; and 

(b)   any other terms identified by the adult and applicant(s). 

12(4)     The New Brunswick Legal Capacity and Adult Decision-Making Office shall not approve 

an application under this section unless:  

(a)     it is satisfied that the adult does not object terms of the arrangement;  

(b)     it is satisfied that no other valid supported decision-making agreement is already in place 

for the adult with respect to the decisions or types of decisions that are to fall under the 

agreement;  

(c)     that the adult is not able to act legally independently without supports to exercise legal 

capacity and is not able to make a supported decision-making agreement;  

(d)     the individual(s) applying to be decision-making supporter(s) consults with, and receives 

education/training on providing support in supported decision making from one of the following,  

i.  a member of Law Society of New Brunswick;  

ii.  a designated community agency;  

iii. the New Brunswick Legal Capacity and Adult Decision-Making Office  

(e)     the person who is consulted completes a consultation certificate in the prescribed form; 

12(5)    Prior to approval of any proposed arrangement:  

(a)     the New Brunswick Legal Capacity and Adult Decision-Making Office and the applicant shall 

serve notice on all of the following persons who are known, by ordinary mail sent to the person’s 

last known address: 

i.  the adult;  

ii.  the spouse or partner of the adult;  

iii.  the adult’s children who are at least 16 years old  

iv. the adult’s parents;  

v.  the adult’s siblings who have attained the age of 16;  
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vi.  agencies or individuals providing support services to the adult; and  

vii.  persons who have legal authority over the adult under other statutory provisions; 

(b)     such notice shall indicate that any person may provide the New Brunswick Legal Capacity 

and Adult Decision-Making Office with information relevant to the application;  

(c)     prior to considering an application, the court shall wait 15 days from the time notices are 

sent, or an abridged amount of time if the matter requiring a supported decision-making 

arrangement is of an urgent nature. 

12(6)     The Supported Decision-Making Advisory Committee shall establish a timely review 

process of applications, including:  

(a)     meeting in-person with the adult and the applicant(s); 

(b)     review of the information contained in the written materials;  

(c)     provision for an expedited review process depending on the urgency of the situation.  

12(7)     As a result of the review process and recommendations of the Supported Decision-

Making Advisory Committee, the New Brunswick Legal Capacity and Adult Decision-Making 

Office may:  

(a)     approve the application as submitted;  

(b)     suggest amendments necessary for its approval; or  

(c)     deny the application 

12(8)     Upon approval of the application, such a supported decision-making arrangement shall: 

(a)    be in writing 

(b)    be signed by the decision-making supporter(s) and witnessed; 

(c)    include a statement stating that the supporter has read and understands the 

agreement, understands that they are not to act as substitute decision makers for the adult to 

whom they are providing support to exercise legal capacity, and fully understand their roles and 

responsibilities; 

E. WHO MAY BECOME A DECISION-MAKING SUPPORTER 

• We have not included sample legislative provisions on who may become a 

decision-making supporter.  Please see our suggestions on who may become a 

decision-making supporter in the brief. 
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F. DUTIES, RESPONSIBILITIES, AND LIABILITIES OF DECISION-MAKER SUPPORTERS 

13(1)     Subject to all applicable legislation, supporters appointed under this Act have the duty 

to:  

(a)     act diligently, honestly, and in good faith, and in accordance the principles of this Act;  

(b)     be guided by the will and preferences of the adult;  

(c)     be guided by the values, beliefs, wishes, and cultural, spiritual, and religious norms and 

traditions that the adult holds;  

(d)     despite paragraphs (b) and (c), act in a manner which respects the adult’s dignity of risk, 

without placing them in grave and imminent risk of a situation of serious adverse effects or 

without failing to address a situation of serious adverse effects;  

(e)     invest in and maintain a personal relationship of trust and connection with the adult;  

(f)     act in accordance with all laws and legislation;  

(g)     act in accordance with any relevant agreements or orders;  

(h)     keep personal information about the adult, and their affairs, confidential;  

(i)     keep records in relation to all decisions and aspects of their role;  

(j)     treat the adult in all respects as a party to the arrangement;  

(k)     involve supportive family members and friends, as indicated by the adult’s will and 

preferences; and 

(l)     be accountable solely to the adult and not to health care, social services, or any other 

authority or person.  

13(2)     Upon appointment, a supporter(s) must  

(a)      complete an education and training program for providing support to adults in supported 

decision-making arrangements, prescribed under section 33. 

13(3)    A supporter must not 

(a)    communicate consent on the adult's behalf to any decisions which may fundamentally 

affect personal integrity or human dignity for adults in a supported decision-making agreement 

as per section 11. 

(b)    make decisions for or on the adult’s behalf; 

(c)    despite the objection of the adult, to physically restrain, move, or manage the adult, or 

authorize another person to do these things. 
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13(4)    The supporter is not liable for injury to or death of the adult or for financial damage or 

loss to the adult if the supporter complies with their legislated duties as specified in this Act.  

13(5)     When providing the adult with support to make decisions a supporter must: 

(a)     consult with the adult to determine their current wishes; and 

(b)     comply with those wishes. 

G. SAFEGUARDS UNDER A SUPPORTED DECISION-MAKING FRAMEWORK 

• We have not included sample legislative provisions on safeguards.  Please see our 

suggestions on safeguards set out in the brief. 

H. VALIDITY OF DECISIONS AND PROTECTION OF THIRD PARTIES 

Validity of decisions made 

14 A decision made or communicated through a supported decision-making arrangement 

shall:  

14(1)     be recognized for the purposes of any provision of law as the decision of the adult  

(a)     subject to the laws regarding fraud, misrepresentation, and undue influence; and  

(b)     provided that the decision-making supporter(s) complies with duties as prescribed in 

this Act and as may be prescribed in regulations.  

14(2)     be binding on the adult, even after the decision-making supporter no longer has 

authority under the arrangement. 

Protection of third parties in decision-making processes 

15(1)     Prior to entering into a relationship that is either legally binding or has legal 

implications, third parties shall be entitled to be provided with an original or notarial decision 

copy of a decision-making agreement or appointment upon which the adult is relying.  

15(2)     Third parties shall be entitled to rely upon the exercise of a supported decision-making 

arrangement or a representation order entered into under this Act as evidence of a valid 

decision.  

I. CHANGING OR REVOKING SUPPORTED DECISION-MAKING ARRANGEMENTS 

1. CHANGING OR REVOKING SUPPORTED-DECISION MAKING ARRANGEMENTS MADE BY 

AGREEMENT 

Changing or revoking decision-making arrangements by agreement 

16(1)     A supported decision-making arrangement made by agreement may be amended or 

revoked at any time where:  
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(a)     an amendment to such an agreement is made in accordance with the procedures for 

its establishment;  

 (b)     any criteria for revoking or terminating that are set out in the agreement are met; and  

(c)     in the case of a revocation of an agreement, written notice of the revocation is given to:  

i.  each decision-making supporter  

17(1)    A supported decision-making agreement is terminated:  

(a)     on the death of the adult who made the agreement;  

(b)     on the effective date of the revocation of the agreement; or  

(c)     on the order of the Court of Queen’s Bench on an application or motion to declare the 

agreement invalid or terminated.  

17(2)     Unless other decision-making supporters are named in an agreement, any such 

agreement will also terminate:  

(a)     if the adult who made the agreement and the adult's decision-making supporter are 

spouses, on the termination of their marriage; or  

(b)     on the resignation or death of the decision-making supporter. 

18(1)     A decision-making supporter,  

(a)     shall resign if they are unable or unwilling to comply with their roles and responsibilities as 

defined in this Act; and  

(b)     may resign from their role in an agreement for any other reason.  

18(2)     A decision-making supporter’s resignation becomes effective when written notice is 

given to the adult, any other decision-making supporter that is a party of the agreement, and 

the New Brunswick Legal Capacity and Adult Decision-Making Office. 

2. CHANGING OR REVOKING SUPPORTED-DECISION MAKING ARRANGEMENTS MADE BY 

APPLICATION 

Amending or revoking decision-making arrangements made by application 

19(1)     A supported decision-making arrangement made by application may be amended or 

revoked through an application to the New Brunswick Legal Capacity and Adult Decision-

Making Office.  

Objections regarding decision-making arrangements by application 

20 Any person may request that the New Brunswick Legal Capacity and Adult Decision-

Making Office amend a supported decision-making arrangement made by application. 
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20(1) The request for amendment must be submitted to the New Brunswick Legal Capacity and 

Adult Decision-Making Office and the person submitting the request for amendment must 

provide written justification for the amendment. 

20(2) Before amending the terms of a supported decision-making arrangement made by 

appointment, the Supported Decision-Making Advisory Committee must meet with the 

applicant and the individual decision maker. 

20(3) If, after meeting with the individuals, the Supported Decision-Making Advisory Committee 

determines it is appropriate to amend the supported-decision making arrangement it has 

discretion to recommend that the New Brunswick Legal Capacity and Adult Decision-Making 

Office do so. 

20(4) Any amendment must be served on the decision maker, the immediate family members 

of the decision maker, and any other parties who are able to show that they have a legitimate 

interest in the supported decision-making arrangement.  

21     Any person may make an objection to the New Brunswick Legal Capacity and Adult 

Decision-Making Office if there is a reason to believe that one or more of the following has 

occurred in relation to an adult who is in a supported decision-making arrangement:  

21(1)     As a result of an adult’s supported decision-making arrangement, the adult’s interests 

are being compromised;  

21(2)     Fraud, undue influence, or some other form of abuse or neglect is being or was used 

by the supporter 

21(3)      The supported decision-making arrangement is clearly inconsistent with the current 

wishes, values, or beliefs of the adult for whom the agreement was made;  

21(4)      A decision-making supporter or representative is not qualified to serve in their role;  

21(5)      A decision-making supporter is,  

(a)     failing to follow the instructions in the respective supported decision-making 

arrangement;  

(b)     incapable of acting as decision-making supporter; or  

(c)     otherwise failing to comply with the respective arrangement or the duties of a decision-

making supporter;  

21(6)      A decision-making supporter has given or proposes to make or participate in a health 

care decision that is not authorized by the respective supported decision-making arrangement;  

21(7)      Any criteria specified in a decision-making arrangement as grounds for termination of 

a supporter have been met; 
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21(8)     An adult no requires a decision-making arrangement as provided for under this Act in 

order to exercise their legal capacity. 

22    On receiving notice of an objection, the Supported Decision-Making Advisory 

Committee shall promptly review the objection and may recommend that the New Brunswick 

Legal Capacity and Adult Decision-Making Office do one or more of the following:  

23(1)     Conduct an investigation to determine the validity of the objection and then advise the 

objector of the outcome;  

23(2)     Offer services to the adult, and their supporters, to address any concerns about the 

integrity of the supported decision-making arrangement;  

23(3)     Arrange for services to be provided to an adult, and their decision-making supporters 

through a designated agency; 

23(4)     Make an order,  

(a)     confirming a change to, or the revocation of a decision-making arrangement made by 

appointment, including a change in supporters, cancelling all or part of an arrangement; or 

(b)     for any other action the New Brunswick Legal Capacity and Adult Decision-Making Office 

considers necessary.  

J. ESTABLISHING THE NEW BRUNSWICK LEGAL CAPACITY AND ADULT DECISION-MAKING 

OFFICE 

Creation of the New Brunswick Legal Capacity and Adult Decision-Making Office 

24(1)     The Minister shall appoint the Director of the New Brunswick Legal Capacity and Adult 

Decision-Making Office. 

24(2) The Director of the New Brunswick Legal Capacity and Adult Decision-Making Office shall 

have the power to appoint members of the Supported Decision-Making Advisory Committee. 

Powers of the New Brunswick Legal Capacity Office and Adult Decision-Making Office 

25(1)     the Director and all Supported Decision-Making Advisory Committee members 

appointed by the Director have the powers, privileges, immunities and responsibilities of a 

commissioner under the Inquiries Act and regulations thereunder. 

25(2)     The New Brunswick Legal Capacity and Adult Decision-Making Office may make rules 

governing its procedure. 

Jurisdiction of the New Brunswick Legal Capacity and Adult Decision-Making Office and the 

Supported Decision-Making Advisory Committee. 
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26(1)     The New Brunswick Legal Capacity and Adult Decision-Making Office and the Supported 

Decision-Making Advisory Committee have exclusive jurisdiction to exercise the powers 

conferred upon it under this Act and to determine all questions of fact or law that arise in any 

matter before it including any question as to whether 

(a)      a supported decision-making arrangement is valid; 

(b)      a decision-making supporter is doing or has done anything contrary to this Act or the 

regulations, or has failed to do something required by this Act or the regulations; and 

(c)      a decision-making supporter is qualified for their role. 

26(2)     A decision, determination, direction, declaration or ruling of the New Brunswick Legal 

Capacity and Adult Decision-Making Office may be subject to an appeal process upon receiving 

an objection, concern or complaint regarding a given decision-making arrangement which may 

be made by any party to a decision-making arrangement or third parties.  

Objections and Concerns  

Objections and concerns regarding supported decision-making arrangements 

27 Any person may register a concern, or make an objection to the New Brunswick Legal 

Capacity and Adult Decision-Making Office if there is a reason to believe that one or more of 

the following has occurred in relation to an adult who is in a supported decision-making 

arrangement:  

27(1)     As a result of an adult’s supported decision-making arrangement, the adult’s interests 

are being compromised;  

28(2)     Fraud, undue influence, or some other form of abuse or neglect is being or was used  

(a)     in the context of a supported decision-making arrangement;  

(b)     by a decision-making supporter to induce an adult to make, change, or revoke a 

supported decision-making arrangement;  

28(3)      The making, use, or revocation of an arrangement or a change to a supported 

decision-making arrangement is clearly inconsistent with the current wishes, values, or beliefs 

of the adult for whom the agreement was made;  

28(4)      There is an error in a decision-making agreement or an error was made in executing, 

witnessing, or registering the agreement;  

28(5)      Anything improper has occurred in the making, use, or revocation of a decision-

making arrangement;  

28(6)      A decision-making supporter is not qualified to serve in their role;  
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28(7)      A decision-making supporter is,  

(a)     failing to follow the instructions in the respective decision-making arrangement;  

(b)     incapable of acting as decision-making supporter or representative; or  

(c)     otherwise failing to comply with the respective arrangement or the duties of a decision-

making supporter or representative;  

28(8)      A decision-making supporter has given or proposes to make or participate in a health 

care decision that is not authorized by the respective decision-making arrangement;  

28(9)      Any criteria specified in a decision-making arrangement as grounds for termination of 

a supporter have been met; 

28(10)     A decision-making supporter does not resign in accordance with their obligation to do  

28(11)     An adult does not require a decision-making arrangement as provided for under this 

Act in order to exercise their legal capacity. 

29     On receiving notice of a concern or objection the New Brunswick Legal Capacity and 

Adult Decision-Making Office shall promptly review the concern or objection and may do one or 

more of the following:  

29(1)     Conduct an investigation to determine the validity of the objection and then advise the 

objector of the outcome;  

29(2)     Offer services to the adult, and their supporters to address any concerns about the 

integrity of the supported decision-making arrangement;  

29(3)     Arrange for services to be provided to an adult and their decision-making supporters 

through a designated agency; 

29(4)     Make an order,  

(a)     confirming a change to, or the revocation of a decision-making agreement, including a 

change in supporters, cancelling all or part of an agreement; or 

(b)     for any other action the New Brunswick Legal Capacity and Adult Decision-Making Office 

considers necessary.  

Abuse and Neglect 

30     Where a person registers a concern with the New Brunswick Legal Capacity and Adult 

Decision-Making Office that an adult who is in a supported decision-making arrangement is or 

may be an abused or neglected adult, the Office shall give notice to the Department of Social 

Development pursuant to the Adult Protection provisions of the Family Services Act. 

Complaints 
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31(1)      The New Brunswick Legal Capacity and Adult Decision-Making Office shall establish a 

process for reviewing complaints made to it by a person about matters, including:  

(a)      A decision by the New Brunswick Adult Decision-Making and Legal Capacity Office 

regarding an application for a supported decision-making arrangement or a representation 

order;  

 (b)      A decision by the New Brunswick Legal Capacity and Adult Decision-Making Office 

regarding the investigation and/or response to a situation of serious adverse effects;  

(c)      Denial by a third party of accommodations or supports needed to exercise legal capacity;  

(d)      Any disputes arising out of the duty to accommodate set out in this Act;  

(e)      Any other matter that falls under the provisions of this Act or its regulations.  

31(2)      In issuing any orders under this Act, the New Brunswick Legal Capacity and Adult 

Decision-Making Office shall be guided by the principle of establishing the most autonomy-

enhancing, community-based support arrangement possible. 

K. EDUCATION AND TRAINING REQUIREMENTS 

Training for providing support 

32(1)    The Minister shall issue guidelines and undertake education and training programs 

made mandatory for decision-making supporters, and professionals in the field of supported 

decision making about the following: 

(a)      the rights of adults to exercise their legal capacity and make decisions;  

(b)      the rights and obligations in this Act and its regulations; 

(c)      how to properly and adequately provide support for decision making to adults 

without;  

  (i)  making the decision for the adult; or 

  (ii)  exerting undue influence or coercion on the adult in decision-making processes; 

(d)      the various supports available for exercising legal capacity; 

(e)      the duty to accommodate in the context of decision making; and 

(f)       any other matters related to the purpose of this Act. 

32(2)     The Minister may contract with community agencies for this purpose of providing 

education and training programs; 
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32(3)     The Minister shall engage disability community and seniors’ community organizations 

and representatives in the development of guidelines and delivery of education training 

pursuant to subsection (1). 

32(4) The Minister may engage with the appropriate professional bodies regarding the 

education and training for health, legal, and other professionals and members of the judiciary 

on matters addressed in this Act.   

M. APPOINTING DECISION-MAKING REPRESENTATIVES (SUBSTITUTE DECISION MAKING)  

Alternative to supported decision-making agreements/exceptional circumstances 

33(1)     In exceptional circumstances, a request for an order of representation may be made 

by application in a prescribed form to the New Brunswick Court of Queen’s Bench by an 

individual seeking to be the decision-making representative of the adult. 

33(2)     Exceptional circumstances are established where the adult individual: 

(a) Does not have capacity to make some or all decisions independently even with 

accommodations and informal supports;   

(b) Does not have capacity or willingness to appoint a representative through a Power of 

Attorney; 

(c) Does not have capacity or willingness to appoint a decision-making supporter by 

agreement;  

(d) There is no available or willing decision-making supporter who meets the criteria to 

apply to become a decision-making supporter (and the appointment of a neutral third-

party facilitator is not appropriate in the circumstances); and 

(e) Objects to the appointment of a decision-making supporter by way of application under 

this Act; and where 

(f) the appointment of representative is necessary for the well-being of the adult and for 

the exercise and protection of the adult’s rights and interests. 

Duties, powers, and liability of representative(s) 

34(1)    A representative must 

(a)     act honestly and in good faith; 

(b)     exercise the care, diligence and skill of a reasonably prudent person;  

34(2) A representative must 

(a) act according to the will and preference of the individual when then will can be 

ascertained; or 

(b) if the will and preference cannot be ascertained, act in accordance with the individual’s 

best interest 
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34(3)     A representative must 

(a)     keep accounts and other records concerning the exercise of the representative's 

authority under the representation order.  

34(4)    A representative who is authorized to do a routine management of the adult's 

financial affairs; 

(a)     must keep the adult's assets separate from the representative's assets. 

34(5)    A decision-making representative of an adult has the right to all information and 

documents to which the adult is entitled and that relate to the representative's area of 

authority under the relevant order;  

34(6)    A decision-making representative is not liable for injury to or death of the adult or for 

financial damage or loss to the adult if the decision-making representative complies with their 

legislated duties as specified in this Act.  

L. REGISTERED DISABILITY SAVINGS PLANS 

• We have not included sample legislative provisions on Registered Disability Savings 

Plans.  Please see our suggestions on this topic that our outlined in the brief. 
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Appendix B  

Columbia Legislation on Legal Capacity (English Translation) 

LAW 1996 OF 2019 

(August 26) 

Official Gazette No. 51,057 of August 26, 2019 

LEGISLATIVE BRANCH - PODERPÚBLICO 

By means of which the regime for the exercise of the legal capacity of persons with disabilities of legal age is 

established. 

The Colombian Congress 

DECREE: 

CHAPTER I. 

GENERAL DISPOSITION. 

ARTICLE 1. OBJECT. The purpose of this law is to establish specific measures to guarantee the right to full legal 

capacity of persons with disabilities, of legal age, and access to the support that may be required to exercise it. 

 

ARTICLE 2. NORMATIVE INTERPRETATION. This law must be interpreted in accordance with the United Nations 

Convention on the Rights of Persons with Disabilities and other international pacts, conventions and conventions on 

human rights that are part of the constitutionality block and the Colombian Constitution. 

None of the rights recognized and in force in domestic legislation or in international instruments may be restricted or 

impaired, claiming that this law does not recognize or recognize them to a lesser extent. 

 

ARTICLE 3 DEFINITIONS. For the purposes of this law, the following definitions will be used: 

1. Legal acts. It is all manifestation of the will and preferences of a person aimed at producing legal effects. 

2. Legal acts with support. Are those legal acts that are performed by the person holding the act using some form of 

formal support. 

3. Holder of the legal act. It is the person, of legal age, whose will and preferences are manifested in a specific legal 

act. 

https://translate.googleusercontent.com/translate_c?depth=1&hl=en&prev=search&rurl=translate.google.com&sl=es&sp=nmt4&u=http://www.secretariasenado.gov.co/senado/basedoc/ley_1996_2019.html&xid=17259,15700002,15700021,15700186,15700191,15700256,15700259,15700262,15700265,15700271&usg=ALkJrhj-x4PjT7CDbKmUpxoXnDg65Br0bQ#top
https://translate.googleusercontent.com/translate_c?depth=1&hl=en&prev=search&rurl=translate.google.com&sl=es&sp=nmt4&u=http://www.secretariasenado.gov.co/senado/basedoc/ley_1996_2019.html&xid=17259,15700002,15700021,15700186,15700191,15700256,15700259,15700262,15700265,15700271&usg=ALkJrhj-x4PjT7CDbKmUpxoXnDg65Br0bQ#top
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4. Supports. The supports referred to in this law are types of assistance provided to the person with disabilities to 

facilitate the exercise of their legal capacity. This may include assistance in communication, assistance in the 

understanding of legal acts and their consequences, and assistance in the manifestation of personal will and 

preferences. 

5. Formal supports. Are those supports recognized by this law, which have been formalized by any of the procedures 

contemplated in national legislation, through which the decision-making process or the recognition of a will expressed 

in advance is facilitated and guaranteed, by the holder of the determined legal act. 

6. Reasonable adjustments. Are those modifications and adaptations that do not impose a disproportionate or undue 

burden, when required in a particular case, to guarantee people with disabilities the enjoyment or exercise, on equal 

terms as others, of all human rights and fundamental freedoms . 

7. Assessment of supports. It is the process that is carried out, based on technical standards, which aims to determine 

what are the formal supports that a person requires to make decisions related to the exercise of their legal capacity. 

8. Communication. The concept of communication will be used in the present law to include its different forms, including 

but not limited to, Colombian sign language, text display, braille, touch communication, macrotypes, easily accessible 

multimedia devices, as well as written language, hearing systems, simple language, digitized voice media and other 

augmentative or alternative modes, means and formats of communication, including information technology and easily 

accessible communications. 

9. Conflict of interest. Situation in which a work, personal, professional, family or business interest of a person, may 

affect the performance and / or impartial and objective decisions of their functions. 

 

ARTICLE 4 BEGINNING. The following principles will guide the application and interpretation of this law, in accordance 

with the other principles established in the Convention on the Rights of Persons with Disabilities, in order to guarantee 

the effective realization of the right to legal capacity of persons with disabilities 

1. Dignity. In all actions, respect for the dignity inherent to the person with disabilities as a human being will be observed. 

2. Autonomy. In all actions, the right of people to self-determination, to make their own decisions, to make mistakes, to 

their independence and to the free development of personality according to their own will, desires and preferences, as 

long as they are not respected, will be respected. contrary to the Constitution, the law, and the internal regulations 

governing public and private entities. 

3. Primacy of the will and preferences of the person holding the legal act. The supports used to celebrate a legal act 

must always respond to the will and preferences of the person holding it. In the cases in which, even after having 

exhausted all the reasonable adjustments available, it is not possible to establish the will and preferences of the person 

unequivocally, the criterion of the best interpretation of the will will be used, which will be established with based on the 

person's life trajectory, previous manifestations of the will and preferences in other contexts, information that people 

with confidence have, the consideration of their preferences, tastes and known history, new technologies available in 

time, and any Another relevant consideration for the specific case. 

https://translate.googleusercontent.com/translate_c?depth=1&hl=en&prev=search&rurl=translate.google.com&sl=es&sp=nmt4&u=http://www.secretariasenado.gov.co/senado/basedoc/ley_1996_2019.html&xid=17259,15700002,15700021,15700186,15700191,15700256,15700259,15700262,15700265,15700271&usg=ALkJrhj-x4PjT7CDbKmUpxoXnDg65Br0bQ#top
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4. Non discrimination. In all actions, equal treatment will be observed for all persons without discrimination for any 

reason, including race, ethnicity, religion, creed, sexual orientation, gender and gender identity or disability. 

5. Accessibility. In all actions, those obstacles and barriers that prevent or hinder access to one or more of the services 

and rights enshrined in this law will be identified and removed. 

6. Equal opportunities. In all actions, the removal of obstacles or barriers that generate de facto inequalities that oppose 

the full enjoyment of the rights of persons with disabilities should be sought. 

7. Haste. People who request formal support to make legally binding decisions, have the right to access them without 

undue delay, so the procedures provided for in this law must have a reasonable duration and the procedural terms will 

be observed diligently. 

 

ARTICLE 5th. CRITERIA FOR ESTABLISHING SAFEGUARDS. Safeguards are all those appropriate and effective 

measures related to the exercise of legal capacity, used to prevent abuses and guarantee the primacy of the will and 

preferences of the person holding the legal act, in accordance with international human rights law. All of these must be 

governed by the following criteria: 

1. Need. There will be place for support only in cases where the person in charge of the legal act requests them or, in 

which, even after having exhausted all reasonable available adjustments and support measures, it is not possible to 

unequivocally establish the will and preferences of the person holding the legal act. 

2. Correspondence. The support provided to make decisions must correspond to the specific circumstances of each 

person. 

3. Duration The supports used to celebrate a certain legal act must be instituted for defined periods of time and may 

be extended depending on the needs of the person holding it. No support may be established for periods longer than 

those established in this law. 

4. Impartiality. The person or persons who provide support for the performance of legal acts must, in the exercise of 

their functions as support, act in an equitable manner in relation to such acts. This implies, among other things, that 

the people who provide support must act in accordance with the provisions of numeral 2 of article 4 of this law, always 

respecting the will and preferences of the person holding the legal act, regardless of whether The supporter believes 

that he should act differently, also respecting the right to take risks and make mistakes. Likewise, the people who 

provide the support may not unduly influence the decision. It is considered that there is undue influence when the 

quality of the interaction between the person providing the support and the person receiving it shows signs of fear, 

aggression, threat, deceit or manipulation. 

 

ARTICLE 6 PRESUMPTION OF CAPACITY. All persons with disabilities are subjects of law and obligations, and have 

legal capacity under equal conditions, without distinction and regardless of whether or not they use support for the 

performance of legal acts. 

In no case may the existence of a disability be grounds for restricting the ability of a person to exercise. 

https://translate.googleusercontent.com/translate_c?depth=1&hl=en&prev=search&rurl=translate.google.com&sl=es&sp=nmt4&u=http://www.secretariasenado.gov.co/senado/basedoc/ley_1996_2019.html&xid=17259,15700002,15700021,15700186,15700191,15700256,15700259,15700262,15700265,15700271&usg=ALkJrhj-x4PjT7CDbKmUpxoXnDg65Br0bQ#4
https://translate.googleusercontent.com/translate_c?depth=1&hl=en&prev=search&rurl=translate.google.com&sl=es&sp=nmt4&u=http://www.secretariasenado.gov.co/senado/basedoc/ley_1996_2019.html&xid=17259,15700002,15700021,15700186,15700191,15700256,15700259,15700262,15700265,15700271&usg=ALkJrhj-x4PjT7CDbKmUpxoXnDg65Br0bQ#top
https://translate.googleusercontent.com/translate_c?depth=1&hl=en&prev=search&rurl=translate.google.com&sl=es&sp=nmt4&u=http://www.secretariasenado.gov.co/senado/basedoc/ley_1996_2019.html&xid=17259,15700002,15700021,15700186,15700191,15700256,15700259,15700262,15700265,15700271&usg=ALkJrhj-x4PjT7CDbKmUpxoXnDg65Br0bQ#top
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The presumption will also apply to the exercise of the labor rights of persons with disabilities, protecting their 

employment relationship and inclusion. 

PARAGRAPH. The recognition of the full legal capacity provided for in this article shall apply, for persons under 

interdiction or disqualification measures prior to the enactment of this law, once the procedures indicated in 

article 56 thereof have been completed. 

 

ARTICLE 7 CHILDREN, GIRLS AND TEENAGERS. Persons with disabilities who have not reached the age of majority 

will have the right to the same support established in this law for those legal acts that the law allows them to perform 

autonomously and in accordance with the principle of progressive autonomy, or in those cases in which the will and 

preferences of the minor must be taken into account for the dignified exercise of parental authority. 

CHAPTER II. 

MECHANISMS FOR THE EXERCISE OF LEGAL CAPACITY AND FOR THE REALIZATION OF LEGAL ACTS. 

 

ARTICLE 8 REASONABLE ADJUSTMENTS IN THE LEGAL CAPACITY EXERCISE. All persons with disabilities, of 

legal age, have the right to perform legal acts independently and to have the necessary modifications and adaptations 

to perform them. The ability to perform legal acts independently is presumed. 

The need for reasonable adjustments for the communication and understanding of information does not underestimate 

the presumption of the ability to perform legal acts independently. 

 

ARTICLE 9 MECHANISMS TO ESTABLISH SUPPORTS FOR THE CONDUCT OF LEGAL ACTS. All persons with 

disabilities, of legal age, have the right to perform legal acts independently and to have support for their performance. 

The support for the performance of legal acts may be established through two mechanisms: 

1. Through the conclusion of a support agreement between the person holding the legal act and the natural persons of 

legal age or legal persons who will provide support in the celebration thereof; 

2. Through a process of voluntary or verbal summary jurisdiction, as the case may be, for the designation of supports, 

called the process of judicial adjudication of supports. 

 

ARTICLE 10. DETERMINATION OF SUPPORTS. The nature of the support that the person wishing to use the legal 

act may be established through the declaration of will of the person regarding their support needs or through the 

assessment of support. 
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ARTICLE 11. ASSESSMENT OF SUPPORTS. The valuation of support may be carried out by public or private entities, 

as long as they follow the guidelines and protocols established for this purpose by the governing body of the National 

Disability Policy. Any person may request the support valuation service for free before the public entities that provide 

said service. In any case, the support valuation service must be provided, at a minimum, by the Ombudsman, the 

Personnel, the territorial entities through the governorates and mayorships in the case of the districts. 

Public or private entities will only be responsible for providing support valuation services, and will not be responsible 

for providing the support derived from the valuation, nor should they be held responsible for the decisions that people 

make, based on the valuation or valuations made. . 

 

ARTICLE 12. GUIDELINES AND PROTOCOLS FOR THE PERFORMANCE OF ASSESSMENT VALUATION. The 

National Government, through the governing body of the National Disability System, within a period not exceeding one 

(1) year from the enactment of this law, and prior concept of the National Disability Council, will issue the guidelines 

and the national protocol for carrying out the assessment of support, referred to in article 11 , which must be updated 

periodically. Additionally, it will approve and execute a training plan on them, prior to the concept of the National 

Disability Council, aimed at public entities responsible for evaluating support. 

PARAGRAPH. For the construction of these guidelines there will be the participation of the entities referred to in 

article 11 of this law and the participation of organizations of and for people with disabilities will be guaranteed. 

 

ARTICLE 13. REGULATION OF THE PROVISION OF SUPPORT ASSESSMENT SERVICE. The governing body of 

the National Disability System, within a term not exceeding eighteen (18) months from the enactment of this law, and 

prior concept of the National Disability Council, will regulate the provision of support assessment services that Make 

public and private entities. 

The elaboration of the regulation must have the participation of the public entities that will provide the valuation services, 

as well as the organizations of and for people with disabilities. 

 

ARTICLE 14. PERSONAL DEFENDER. In cases where the person with a disability needs support, but does not have 

trustworthy persons to designate for this purpose, the family judge will appoint a personal defender, from the 

Ombudsman's Office, to provide the support required to carry out the legal acts designated by the holder. 

CHAPTER III 

SUPPORT AGREEMENTS FOR THE CELEBRATION OF LEGAL ACTS. 

 

ARTICLE 15. SUPPORT AGREEMENTS. Support agreements are a formal support mechanism through which a 

person, of legal age, formalizes the designation of the person or persons, natural or legal, who will assist in the decision-

making regarding one or more specific legal acts . 
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ARTICLE 16. SUPPORT AGREEMENTS FOR PUBLIC WRITING BEFORE NOTARY. The support agreements must 

be recorded in a public deed signed by the person holding the legal act and the natural person or legal persons who 

act as support, in accordance with the rules contained in Decree number 960 of 1970 and those regulations that modify, 

add or replace. 

Prior to signing the agreement, the notary must meet separately with the person holding the legal act and verify that 

the content of the support agreement is consistent with their will, preferences and the law. 

It is the notary's obligation to guarantee the availability of reasonable adjustments that may be required for the 

communication of the relevant information, as well as to satisfy the other particular needs that the person requires to 

allow accessibility. 

Prior to signing the agreement, the notary must present to the support person or persons the legal obligations they 

acquire with the person holding the legal act and record proof of having done so. 

PARAGRAPH 1st. The authorization of the public deed containing the support agreements will cause, by way of 

notarial rights, the rate set for acts without amount. 

PARAGRAPH 2nd. The Ministry of Justice and Law, within a period not exceeding one (1) year from the enactment of 

this law, will design and implement a training plan for notaries on the content of this law and its specific obligations in 

relation to support agreements. Once the previous period has expired, this article will come into force. 

 

ARTICLE 17. SUPPORT AGREEMENTS BEFORE EXTRAJUDICIAL RIGHTS CONCILIATORS. Support 

agreements may be made before the extrajudicial conciliators in law registered in the conciliation centers. During the 

conciliation, the conciliator must meet separately with the person holding the act and verify that it is their will to sign the 

support agreement. 

It is the obligation of the conciliation center to guarantee the availability of reasonable adjustments that may be required 

for the communication of the relevant information, as well as to satisfy the other particular needs that the person requires 

to allow accessibility. 

During the procedure, the conciliator must present to the support person (s) the legal obligations they acquire with the 

person holding the legal act and provide proof of having done so. 

PARAGRAPH. The Ministry of Justice and Law, within a period not exceeding one (1) year from the enactment of this 

law, will design and implement a training plan for extrajudicial conciliators in law on the content of this law and its 

specific obligations in relation to support agreements. Once the previous period has expired, this article will come into 

force. 

 

ARTICLE 18. DURATION OF THE SUPPORT AGREEMENTS. No support agreement may be extended for a period 

exceeding five (5) years, after which one of the procedures provided for in this law must be exhausted again. 
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ARTICLE 19. SUPPORT AGREEMENTS AS A VALIDITY REQUIREMENT FOR THE CONDUCT OF LEGAL 

ACTS. The person who owns the legal act that has a support agreement in force for the celebration of certain legal 

acts, must use them, at the time of the execution of said legal acts, as a requirement of their validity. 

Consequently, if the person holding the legal act carries out the legal acts specified by the support agreement, without 

making use of the support stipulated therein, it will be grounds for relative nullity, in accordance with the general rules 

of the civil regime. 

PARAGRAPH. The provisions of this article cannot be interpreted as an obligation for the person holding the legal act, 

to act according to the criteria of the person or persons providing the support. In accordance with the provisions of 

numeral 3 of article 4 of this law, support must always respect the will and preferences of the person holding the legal 

act, as well as their right to take risks and make mistakes. 

 

ARTICLE 20. TERMINATION AND MODIFICATION OF THE SUPPORT AGREEMENT. The person holding the act 

may unilaterally terminate a support agreement previously concluded at any time, by means of a public deed or before 

the extrajudicial conciliators in law, depending on the manner in which the agreement has been formalized. 

The support agreement may be modified by mutual agreement between the parties at any time, by means of a public 

deed or before the extrajudicial conciliators in law and before the public servants referred to in article 17 of this law, 

depending on the how the agreement has been formalized. 

The person designated as support must inform the holder of the legal act all those circumstances that may result in the 

modification or termination of the support, or that prevent him from fulfilling his duties. 

PARAGRAPH 1st. The death of the person holding the legal act will result in the termination of the support agreement. 

PARAGRAPH 2nd. The death of the support person will result in the termination of the support agreement or its 

modification when there is more than one support person. 

CHAPTER IV 

ADVANCED DIRECTIVES. 

 

ARTICLE 21. ADVANCED DIRECTIVES. Advance directives are a tool through which a person, of legal age, can 

establish the reliable expression of will and preferences in decisions related to one or more legal acts, in advance of 

them. These decisions may concern health, financial or personal matters, among other acts aimed at having legal 

effects. 
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ARTICLE 22. SUBSCRIPTION OF THE ADVANCED DIRECTIVE. The advance directive must be signed by a public 

deed before a notary or by means of a conciliation act before extrajudicial conciliators in law, following the procedure 

indicated in articles 16 or 17 of this law, as the case may be, to be valid. 

 

ARTICLE 23. CONTENT OF THE ADVANCED DIRECTIVES. Advance directives must be in writing and contain at 

least the following aspects: 

1. City and date of issue of the document. 

2. Identification of the person in charge of the legal act that carries out the directive and, in case of carrying it out with 

support persons, the identification of the same. 

3. If there are support persons collaborating with the creation of the document, it should be recorded that the 

consequences or implications of the acts included in the directives for your life have been discussed with the owner of 

the legal act. 

4. The manifestation of will of the person holding the legal act in which he indicates the anticipated decisions that he 

seeks to formalize. 

5. Signature of the person holding the legal act. 

6. Signature of the support person or support persons designated in the advance directive. 

 

ARTICLE 24. REASONABLE ADJUSTMENTS RELATED TO ADVANCED DIRECTIVES. In the event that the person 

holding the legal act requires reasonable adjustments for the subscription of the advance directive, it will be the 

obligation of the notary or the extrajudicial conciliator in law, as the case may be, to make the necessary reasonable 

adjustments. 

PARAGRAPH. The declarations of the advance directive (s) may be expressed through any form of communication, 

and may be made through videos or audios and other technological means, as well as through alternative 

communication languages that allow to clearly establish both the content of the declaration as authorship, as long as 

they are made in the presence of a notary or extrajudicial conciliator in law and contain the elements referred to in 

article 23 of this law. This will leave the respective record in a record or be elevated to a public deed, as the case may 

be, which supports the expression of the advance directive through this kind of means. The document that is lifted will 

comply with the requirement to be in writing referred to in article 23 of this law. 

 

ARTICLE 25. PERSONS OF SUPPORT IN ADVANCED DIRECTIVES. Those persons other than the person holding 

the act who acquire obligations to do in compliance with the will and preferences expressed through an advance 

directive, and who subscribe to it, will be understood as support persons and will be subject to the established liability 

rules for these purposes in this law. 
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ARTICLE 26. MANDATORY OF DECISIONS EXPRESSED THROUGH AN ANTICIPATED DIRECTIVE. The 

decisions expressed prior to the legal act by means of an advance directive are mandatory for support persons 

designated through the advance directive and who have assumed said position in accordance with the rules of 

article 46 of this law. 

The decisions expressed through an advance directive will be mandatory for the third party, as long as it involves 

obligations not to make them not contrary to the law, or when dealing with medical procedures. 

 

ARTICLE 27. PREVALENCE OF THE LATER WILL OF THE PERSON HOLDER OF THE ACT. In any case, the 

subscription of an advance directive does not invalidate the will and preferences expressed by the person holding the 

act after the subscription of the act, except in those cases where a perennial will clause is stipulated therein, which It 

can only be annulled by the procedures established in article 28 of this law. 

 

ARTICLE 28. PERENNIAL WILL CLAUSE. The holder of the legal act that makes an advance directive may include 

in it a perennial will clause, by means of which he invalidates in advance the declarations of will and preferences that 

he expresses after the subscription of the advance directive, provided that contradict the decisions established in 

it. Said clause may be modified, replaced or revoked in accordance with the rules established in article 31 of this law. 

PARAGRAPH. These types of clauses can only be ignored in health decisions. 

 

ARTICLE 29. PUBLICITY OF THE ADVANCED DIRECTIVE. Any person may obtain a copy or original of the advance 

directive in order to be taken into account by third parties in order to ensure compliance with the decisions expressed 

in advance in it. Likewise, it may inform about the existence of an advance directive so that family members or support 

persons can carry out the pertinent procedures and provide a copy or original of it before third parties, in such a way 

that the will and preferences expressed by the holder are guaranteed. of the legal act. 

 

ARTICLE 30. INCORPORATION OF THE ADVANCED DIRECTIVE IN THE CLINICAL HISTORY. When the holder 

of the legal act that signs an advance directive so desires, he may request that a copy of the public deed or conciliation 

document be incorporated in the medical record by means of which the advance directive was constituted, as an annex 

to the clinical history, in order to ensure respect for the decisions established therein, provided that the decisions 

contained therein are related to the health care that you choose or not to receive. 

PARAGRAPH. The Ministry of Health and Social Protection, or whoever acts as such, shall regulate the process of 

incorporating the advance directives in the clinical history of persons with disabilities within a period not exceeding one 

(1) year from the promulgation of The present law. 
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ARTICLE 31. MODIFICATION, REPLACEMENT AND REVOCATION. The advance directive document may be 

modified, replaced or revoked at any time by the undersigned, through the same procedure for its creation, explicitly 

indicating the willingness to modify, replace or revoke the advance directive, as the case may be, in the following terms: 

1. Modification: The advance directive document will be deemed modified when the content of this is partially changed. 

2. Substitution: The advance directive document will be deemed replaced when the original content is deprived of effect, 

granting legal effects to a new one instead. 

3. Revocation: The advance directive document will be deemed revoked when the person holding the act expresses 

their willingness to definitively leave the content of the act. 

CHAPTER V. 

JUDICIAL SUPPORT AWARD. 

 

ARTICLE 32. JUDICIAL AWARD OF SUPPORTS FOR THE CONDUCT OF LEGAL ACTS. It is the judicial process 

through which formal support is designated for a person with disabilities, of legal age, for the exercise of their legal 

capacity in the face of one or more specific legal acts. 

The judicial adjudication of support will be advanced through the voluntary jurisdiction procedure, when promoted by 

the person holding the legal act, in accordance with the rules set forth in article 37 of this law, before the family judge 

of the domicile of the person holding the act. 

Exceptionally, the judicial adjudication of support will be processed through a summary verbal process when it is 

promoted by a person other than the holder of the legal act, in accordance with the requirements set forth in article 38 of 

this law. 

PARAGRAPH. The Superior Council of the Judiciary, through the Rodrigo Lara Bonilla Judicial School, within a term 

not exceeding one (1) year from the issuance of the valuation guidelines indicated in Article 12 , will design and 

implement a plan for training judges and family judges on the content of this law, its specific obligations in relation to 

judicial adjudication processes of support and on the Convention on the Rights of Persons with Disabilities. 

Editor's Notes 

 

ARTICLE 33. ASSESSMENT OF SUPPORTS. In any process of judicial adjudication of support there will be an 

assessment of support on the person holding the legal act. The valuation of support must prove the level and degree 

of support that the person requires for specific decisions and in a specific area as well as the people who make up their 

support network and who can assist in those decisions. 

PARAGRAPH. The Superior Council of the Judiciary, within a period not exceeding one (1) year from the issuance of 

the valuation guidelines indicated in article 12, will design and implement a training plan for the personnel willing to 

form the interdisciplinary team of the family courts in order to advise the judge regarding the assessment of support 

that is close to the process and ensure compliance with the Convention in the final decision. 
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Editor's Notes 

 

ARTICLE 34. GENERAL CRITERIA FOR JUDICIAL ACTION. In the process of awarding support, the family judge 

must keep in mind, in addition to the provisions of this law, the following criteria: 

1. In the processes of judicial adjudication of support, the will and preferences of the person holding the act must be 

taken into account and favored in relation to the type and intensity of the support for its execution. The participation of 

the person in the adjudication process is indispensable, under penalty of nullity of the process, except for the exceptions 

provided in article 38 of the law. 

2. The relationship of trust between the person holding the act and the person or persons who will be designated to 

provide support in the celebration thereof must be taken into account. 

3. Different support persons may be awarded for different legal acts in the same process. 

4. The assessment of supports made in the process must be carried out in accordance with the technical standards 

established for this. 

5. At all stages of the judicial adjudication of support processes, including the presentation of the claim, the availability 

of reasonable adjustments that may be required for the communication of relevant information, as well as to meet the 

other needs, must be guaranteed. individuals that the person requires to allow accessibility. 

Editor's Notes 

 

ARTICLE 35. COMPETITION OF FAMILY JUDGES IN THE FIRST INSTANCE IN THE JUDICIAL AWARD OF 

SUPPORTS. Modify numeral 7 contained in article 22 of Law 1564 of 2012, it will remain so. 

"Article 22 . Competence of family judges in the first instance. Family judges know, in the first instance, of the following 

matters: 

7. On the adjudication, modification and termination of judicially awarded supports ”. 

Editor's Notes 

 

ARTICLE 36. AWARD OF SUPPORTS SUBJECT TO VOLUNTEER JURISDICTION PROCESS. Modify numeral 6 

of article 577 of Law 1564 of 2012, as follows: 

"Article 577 . Matters subject to processing. The following cases will be subject to the voluntary jurisdiction procedure: 

6. The award, modification or termination of support in the decision-making promoted by the person holding the legal 

act ”. 

Editor's Notes 
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ARTICLE 37. AWARD OF SUPPORTS IN THE DECISION MAKING PROMOTED BY THE PERSON HOLDER OF 

THE LEGAL ACT. Article 586 of Law 1564 of 2012 will be as follows: 

"Article 586 . Award of support in decision-making promoted by the person holding the legal act. For the award of 

support promoted by the person holding the legal act, the following rules will be observed: 

1. In the lawsuit filed by the person holding the legal act must state their express willingness to request support in 

making decisions for the celebration of one or more specific legal acts. 

2. The claim may include the assessment of support made to the holder of the legal act by a public or private entity. 

3. In the event that the person does not attach a valuation of support or when the judge considers that the report of 

valuation of support provided by the person holding the legal act is insufficient to establish support for the performance 

of the legal act or acts for which The process began, the Judge may request a new valuation of support or officiate the 

public entities in charge of carrying them out, in accordance with article 11 of this law. 

4. In any case, at least, the support assessment report must include: 

a) The support that the person requires for communication and decision-making in aspects that the person considers 

relevant. 

b) The procedural and reasonable adjustments that the person requires to actively participate in the process. 

c) Suggestions regarding mechanisms that allow the development of the person's abilities in relation to decision-making 

to achieve greater autonomy in them. 

d) The people who can act as support in the decision-making process of the person, for each relevant aspect of their 

life, and especially, for the realization of the legal acts for which the process began. 

e) A general report on the person's life project. 

5. In the order for the application, the order will be ordered to notify the persons who have been identified as support 

persons in the application. 

6. Upon receiving the Support Assessment Report, the Judge, within the next five (5) days, will transfer the same, for 

a term of ten (10) days to the persons involved in the process and to the Public Ministry. 

7. Once the transfer has been completed, the Judge will decree the evidence he deems necessary and will convene a 

hearing to listen to the person holding the legal act, to the persons cited in the admissible order and to practice the 

other tests decreed, in accordance with the Article 34 of this law. 

8. Upon expiration of the probationary term, a sentence shall be issued in which it must state: 

a) The legal act or acts delimited by the sentence that require the requested support. 
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b) The individualization of the person or persons designated as support. 

c) The delimitation of the functions of the person or persons designated as support. 

d) The programs of accompaniment to the families when they are pertinent and the other measures that are considered 

necessary to assure the autonomy and respect to the will and preferences of the person. 

e) In no case may the Judge decide on the need for support to carry out legal acts on which the process cannot be 

seen. 

f) Safeguards aimed at preventing and ensuring that there are no conflicts of interest or undue influence of support on 

the person. 

9. The support function of the persons designated for it will be recognized. If the person designated as support presents 

within the next five (5) days excuse, refuses to be designated as support, or alleges disability, incident will be processed 

to decide on it. ” 

Editor's Notes 

 

ARTICLE 38. AWARD OF SUPPORTS FOR THE DECISION MADE BY PERSON DIFFERENT FROM THE LEGAL 

ACT HOLDER. Article 396 of Law 1564 of 2012 will be as follows: 

"Article 396 . In the process of awarding support for decision-making promoted by a person other than the holder of 

the legal act, the following rules will be observed: 

1. The claim may only be filed for the exclusive benefit of the person with a disability. This will be demonstrated by 

proof of the circumstances that justify filing the claim, that is to say that a) the person holding the legal act is absolutely 

unable to express his or her will and preferences by any means, mode and format of communication possible, and b ) 

that the person with a disability is unable to exercise their legal capacity and this leads to the violation or threat of their 

rights by a third party. 

2. The claim may include the assessment of support made to the holder of the legal act by a public or private entity. 

3. In the event that the person does not attach an assessment of support or when the judge considers that the 

assessment report of support provided by the plaintiff is insufficient to establish support for the performance of the legal 

act or acts for which the process began , the Judge may request a new valuation of support or officiate the public 

entities in charge of performing them, in accordance with article 11 of this law. 

4. The support assessment report must include at least: 

a) The verification that allows to conclude that the person holding the legal act is unable to express their will and 

preferences by any means, mode and format of communication possible. 

b) Suggestions regarding mechanisms that allow the development of the person's abilities in relation to decision-making 

to achieve greater autonomy in them. 
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c) The people who can act as support in the decision-making process of the person in the face of the specific legal act 

or acts that are the object of the process. 

d) A general report on the best interpretation of the will and preferences of the person holding the legal act that must 

take into consideration, among other aspects, the project of the person's life, their attitudes, arguments, previous 

actions, opinions, beliefs and the verbal and non-verbal forms of communication of the person holding the legal act. 

5. Before the initial hearing, you will be ordered to notify the persons identified in the lawsuit and in the support 

assessment report as support persons. 

6. Upon receipt of the support assessment report, the Judge, within the next five (5) days, shall transfer the same, for 

a term of ten (10) days to the persons involved in the process and to the Public Ministry. 

7. Once the transfer has been completed, the Judge will decree the tests he deems necessary and will convene a 

hearing to practice the other tests decreed, in accordance with article 34 of this law. 

8. Upon expiration of the probationary term, a sentence shall be issued in which it must state: 

a) The delimited legal act or acts that require the requested support. In no case may the Judge decide on the need for 

support to carry out legal acts on which the process is not seen. 

b) The individualization of the person or persons designated as support. 

c) Safeguards aimed at preventing and ensuring that there are no conflicts of interest or undue influence of support on 

the person. 

d) The delimitation of the functions and the nature of the support role. 

e) The duration of the support to be provided by the person or persons who have been designated as such. 

f) Accompanying programs to families when they are relevant and other measures deemed necessary to ensure 

autonomy and respect for the will and preferences of the person. 

9. The support function of the persons designated for it will be recognized. If the person designated as support presents 

within the next five (5) days excuse, refuses to accept their obligations or alleges disability, incident will be processed 

to decide on it. ” 

Editor's Notes 

 

ARTICLE 39. VALIDITY OF THE ACTS ESTABLISHED IN THE JUDGMENT OF SUPPORT AWARDS. The person 

holding the legal act that has a judgment awarding support executed for the execution of certain legal acts must use 

the support stipulated there at the time of the execution of said legal acts as a requirement of their validity. 

Consequently, if the person holding the legal act carries out the legal acts specified in the award of support awards 

without using the supports stipulated therein, said legal acts will be punishable with relative nullity. 
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PARAGRAPH. The provisions of this article cannot be interpreted as an obligation for the person holding the legal act, 

to act according to the criteria of the person or persons providing the support. In accordance with the provisions of 

numerals 2 and 3 of article 4 of this law, support must always respect the will and preferences of the person holding 

the legal act, as well as their right to take risks and make mistakes. 

Editor's Notes 

 

ARTICLE 40. PARTICIPATION OF THE PUBLIC MINISTRY. The Public Ministry shall have the obligation to ensure 

the rights of persons with disabilities in the course of judicial adjudication of support processes and shall supervise the 

effective fulfillment of the sentence of award of support. 

Editor's Notes 

 

ARTICLE 41. EVALUATION OF PERFORMANCE OF JUDICIALLY AWARDED SUPPORTS. At the end of each year 

from the execution of the award of support awards, the support person or persons must make a balance in which the 

holder of the executed acts and the Judge will be shown: 

1. The type of support he provided in the legal acts in which he had interference. 

2. The reasons that motivated the way he provided support, with special emphasis on how they represented the will 

and preferences of the person. 

3. The persistence of a relationship of trust between the support person and the holder of the legal act. 

PARAGRAPH. Those who are interested in being summoned to participate in the management of supports must inform 

the Judge no later than ten (10) business days before the end of the year referred to in the preceding paragraph, so 

that the Judge communicates the date of the audience. Failure to promptly request the summons relieves the Judge of 

the burden of citing the interested party or persons, which does not prevent their participation in the hearing. 

Editor's Notes 

 

ARTICLE 42. MODIFICATION AND TERMINATION OF THE JUDICIAL SUPPORT PROCESSES. Article 587 of Law 

1564 of 2012 will be as follows: 

"Article 587 . Modification and termination of the award of support. At any time, they may request the modification or 

termination of the awarded support: 

to. The person holding the legal act; 

b. The different person who has promoted the judicial adjudication process and who demonstrates legitimate interest 

may request; 

c. The person designated as support, when there is just cause; 
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d. The judge ex officio. 

The Judge must notify the designated persons as support and the person holding the act, if applicable, and will transfer 

the request for ten (10) days so that they can decide on it. 

If there is no opposition, the Judge will modify or terminate the award of support, in accordance with the request. ” 

Editor's Notes 

 

ARTICLE 43. UNIT OF ACTIONS AND RECORDS. Any judicial action related to people who have been awarded 

support will be the responsibility of the Judge who has known about the process of awarding support. 

Each office will have a file of inactive files on the people who have been awarded support in the decision-making 

process, from which the proceedings can be resumed, when required. In the event of being sent to the general archive, 

these files will be kept in a special section that allows their file at the request of the court. 

PARAGRAPH. The file of those who have completed the award of support, which has not had movement in a period 

exceeding two (2) years, may be sent to the general archive. A new process for awarding support later will make it 

necessary to open a new file. 

The death of the person will also be a cause of general file. 

Editor's Notes 

CHAPTER VI 

SUPPORT PEOPLE. 

 

ARTICLE 44. REQUIREMENTS TO BE A SUPPORT PERSON. To assume the position of support person is required: 

1. Be a natural person of legal age or a legal person. 

2. When the designation derives from a support agreement or an advance directive, the simple subscription and the 

exhaustion of the formalities thereof, when applicable, will imply that the position of support person has been assumed. 

3. When the designation derives from a process of awarding support, the possession will be made before the judge 

making the designation. 

ARTICLE 45. INHABILITIES TO BE A PERSON OF SUPPORT. The following are grounds for inability to assume the 

position of support person: 

1. The existence of pending litigation between the person holding the legal act and the person designated as support. 
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2. The existence of conflicts of interest between the person holding the legal act and the person designated as support. 

 

ARTICLE 46. OBLIGATIONS OF SUPPORT PERSONS. Support people have the following obligations: 

1. Guide their actions as support according to the will and preferences of the person holding the act. 

2. Act diligently, honestly and in good faith in accordance with the principles of this Law. 

3. Maintain and maintain a relationship of trust with the person to whom you provide support. 

4. Maintain the confidentiality of the personal information of the person to whom it provides support. 

5. The others that are assigned judicially or agreed between the person holding the act and the support person. 

6. Communicate to the judge and the holder of the legal act all those circumstances that may result in the modification 

or termination of the support, or that prevent him from fulfilling his duties. 

 

ARTICLE 47. ACTIONS OF SUPPORT PEOPLE. Among the actions that can be taken by support people for the 

celebration of legal acts are the following, notwithstanding that additional ones are established according to the needs 

and preferences of each person: 

1. To facilitate the manifestation of the will and preferences of the owner of the legal act to carry it out, having discussed 

with the person the consequences or implications of their acts. 

2. Facilitate the understanding of a certain legal act to its owner. 

3. Represent the person in a certain legal act. 

4. Interpret in the best way the will and preferences of the person holding the legal act, in cases where it is absolutely 

unable to interact with their environment by any means. 

5. Honor the will and preferences of the owner of the legal act, established through an advance directive. 

 

ARTICLE 48. REPRESENTATION OF THE PERSON HOLDER OF THE ACT. The support person will represent the 

person holding the act only in those cases where there is an express mandate of the holder to perform one or more 

legal acts in their name and representation. 

In cases where there is no express mandate and support has been adjudicated by judicial means, the support person 

must request authorization from the judge to act on behalf of the person holding the act, provided that the following 

requirements are met: 
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1. That the holder of the act is absolutely unable to express his will and preferences by any means, mode and format 

of communication possible; Y, 

2. That the support person demonstrates that the legal act to be held reflects the best interpretation of the will and 

preferences of the person holding the act. 

 

ARTICLE 49. FORMS OF SUPPORT THAT DOES NOT IMPLY REPRESENTATION. Support persons may carry out 

the following actions, provided they are contemplated in the support agreement, in the advance directive or in the award 

of support award, without implying representation acts: 

1. Attend and make recommendations to the person holding the act in relation to the legal act to be held. 

2. Interpret the expression of will and preferences of the person in charge of the legal act in carrying out the same. 

3. Any other form of support that is established through the support agreement, the advance directive or the award of 

support award. 

 

ARTICLE 50. RESPONSIBILITY OF SUPPORT PERSONS. The responsibility of the support persons, in front of their 

functions as support, will be individual only when in their actions they have contravened the mandates of the present 

law, the other civil and commercial norms in force in Colombia, or have gone against the indications. agreed in the 

support agreements, advance directives or the sentence of support, and therefore damages to the holder of the legal 

act or to third parties have been caused. 

The support persons will not be liable for the personal or financial damages of the person holding the legal act as long 

as they have acted according to the will and preferences of the person. 

CHAPTER VII. 

LEGAL ACTS SUBJECT TO REGISTRATION. 

 

ARTICLE 51. LEGAL ACTS THAT INVOLVE PROPERTY SUBJECT TO REGISTRATION. For the purposes of 

advertising to third parties, legal acts involving goods subject to registration must have an entry that the act in question 

was performed using support, regardless of the mechanism for holding support used. 

CHAPTER VIII 

TRANSITION SCHEME. 
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ARTICLE 52. VALIDITY. The provisions established in this law will come into effect from its promulgation, with the 

exception of those articles that establish a term for its implementation and the articles contained in Chapter V of this 

law, which will take effect twenty-four (24) months after the promulgation of the present law. 

 

ARTICLE 53. PROHIBITION OF INTERDICTION. It is forbidden to initiate interdiction or disqualification processes, or 

request the interdiction or disqualification judgment to initiate any public or private proceeding from the enactment of 

this law. 

 

ARTICLE 54. PROCEDURE OF JUDICIAL AWARD OF TRANSITORY SUPPORTS. Until the articles contained in 

Chapter V of this law enter into force, the family judge of the domicile of the person holding the legal act can determine 

in an exceptional way the necessary support for a person of legal age when he is absolutely unable to express their 

will and preferences by any means, whenever necessary to guarantee the exercise and protection of the rights of the 

person holding the act. 

The process of judicial adjudication of transitory support will be promoted by a person with legitimate interest and that 

proves a relationship of trust with the person holding the act. 

The judge, through a summary verbal process, will determine the person or persons of support that will assist the 

person holding the legal act, taking into account the relationship of trust, friendship, kinship or coexistence between 

them and the holder. The award of support award will determine the scope of the support taking into account the rules 

established in this law, as well as its term, which may not exceed the final date of the transition period. 

The person holding the legal act may oppose the judicial adjudication of support at any time during the process. 

 

ARTICLE 55. PROCESSES OF INTERDICTION OR DISABLED IN PROGRESS. Those interdiction or disqualification 

processes that have been initiated prior to the enactment of this law must be immediately suspended. The judge may 

decree, exceptionally, the lifting of the suspension and the application of precautionary measures, nominated or 

unnamed, when deemed appropriate to guarantee the protection and enjoyment of the economic rights of the person 

with disabilities. 

 

ARTICLE 56. INTERDICTION OR DISABILITY REVIEW PROCESS. Within a period not exceeding thirty-six (36) 

months counted from the entry into force of Chapter V of this law, family judges who have advanced interdiction or 

disqualification processes shall summon ex officio to persons who have with a judgment of interdiction or disqualification 

prior to the enactment of this law, as well as those designated as curators or counselors, to appear before the court to 

determine if they require judicial adjudication of support. 

In this same period, persons under interdiction or disqualification measures may request the review of their legal 

situation directly before the family judge who advanced the Interdiction or disqualification process. Once the request is 

received, the judge will summon the person under interdiction or disqualification measure, as well as the persons 
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designated as curators or counselors, to appear before the court to determine if they require the judicial adjudication of 

support. 

In both cases, the family judge will determine if the persons under interdiction or disqualification measure require the 

judicial adjudication of support, according to: 

1. The will and preferences of people under interdiction or disqualification, in accordance with the provisions of article 

13 of this law. Therefore, the participation of these people in the process of judicial adjudication of support is essential 

under penalty of nullity of the process, except for the exceptions provided for in this law. 

2. The report of the assessment of support, which must be provided to the court by any of the aforementioned to appear 

in accordance with the provisions of this article, within the period that the judge has, and in any case, before the date 

indicated to appear before the court. In the event that those cited to appear provide more than one report of assessment 

of support, the judge must take into account the most favorable report for the autonomy and independence of the 

person, according to the primacy of his will and preferences, as well as the other conditions established in article 13 of 

this law. 

The support assessment report must include at least: 

a) The verification that allows to conclude, where appropriate, that even after having exhausted all reasonable 

adjustments and technical support available, the person under interdiction or disqualification measure is unable to 

express his or her will and preferences by any possible means. 

b) The supports that the person requires for communication and decision making in their daily lives; or in relation to 

financial management, health and other relevant aspects, in case the person is unable to express their will and 

preferences by any means. 

c) The adjustments that the person requires to actively participate in the process. 

d) Suggestions regarding mechanisms that allow developing the person's abilities in relation to decision-making to 

achieve greater autonomy and independence in them. 

e) People who have worked or may serve as support in the decision making of the person, for each relevant aspect of 

their life. 

f) A report on the person's life project. 

g) The approval of the assessment of support by the person under the measure of interdiction or disability. In those 

cases in which the person under the measure of interdiction or disability is unable to express their will and preferences 

by any possible means, it will be up to the judge to approve said valuation of support. 

3. The relationship of trust between people under interdiction or disability and the person or persons who will be 

designated to provide support in the celebration of legal acts. 

4. Other evidence that the judge deems appropriate to order. 
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5. Once the term for the practice of evidence has expired, the judge will listen to those cited and verify if they have any 

objections. Subsequently, the judge will proceed to issue judicial adjudication of support, which must: 

a) Make clarity regarding the award of support in relation to the different types of legal acts. 

b) Designate the support person or persons and their respective functions to ensure respect for the will and preferences 

of the person. 

c) To inform the Office of the Registry of Civil Status to annul the sentence of interdiction or disqualification of the civil 

registry. 

d) Issue sentence in easy reading for the person with disabilities immersed in the process, explaining the resolution. 

e) Order the notification to the public by notice that will be inserted once at least in a newspaper of wide national 

circulation, indicated by the judge. 

f) Order the accompaniment programs to the families, if they are pertinent. 

g) Provide the other measures that the judge deems necessary to ensure the autonomy and respect for the will and 

preferences of the person, in particular those related to the management of assets that had been established in the 

interdiction sentence subject to review. 

PARAGRAPH 1st. In the event that the judge considers that the persons under interdiction or disqualification measure 

do not require the judicial adjudication of support, the sentence must record this determination and the grounds that 

support it. Likewise, it will officiate the Office of Registry of the Civil State to annul the interdiction or disqualification 

judgment of the corresponding civil registry. Once the sentence is final, people will be able to access any of the support 

mechanisms contemplated in this law. 

PARAGRAPH 2nd. The persons under measure of interdiction or disqualification prior to the promulgation of the 

present Law, shall be understood as persons with full legal capacity when the judgment of the review process of the 

interdiction or disqualification is executed. 

CHAPTER IX 

DEROGATORIES, MODIFICATIONS AND FINAL PROVISIONS. 

 

ARTICLE 57. Modify article 1504 of the Civil Code, which will read as follows: 

"Article 1504 . Absolute and relative disability. The imputers are absolutely incapable. Their acts do not produce or 

even natural obligations, and do not admit caution. They are also incapable of minor children. But the incapacity of 

these people is not absolute and their acts may have value in certain circumstances and under certain respects 

determined by law. In addition to these disabilities there are other individuals that consist of the prohibition that the law 

has imposed on certain people to execute certain acts. ” 
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ARTICLE 58. Modify article 784 of the Civil Code, which will read as follows: 

" Article 784 . Incapable holders. Those who cannot freely administer theirs do not need any authorization to acquire 

possession of a movable thing, provided that the will and material or legal apprehension concur; but they cannot 

exercise the rights of holders, but with the authorization that competes. Infants are unable to acquire possession of 

their own accord, either for themselves, or for others. ” 

 

ARTICLE 59. Modify ordinal 2 contained in article 62 of the Civil Code, which shall read as follows: 

"two. For the guardian or curator who exercises guardianship of minors not subject to parental rights ”. 

Modify subsection 1 of article 68 of Law 1564 of 2012, which will be as follows: 

"Article 68 . Procedural succession. If a litigator dies or is declared absent, the process will continue with the spouse, 

the executor holding property, the heirs or the corresponding curator. ” 

 

ARTICLE 60. Modify article 2346 of the Civil Code, which will read as follows : 

"Article 2346 . Liability for damages caused by imputers. Children under 12 are not able to commit crime or guilt; but 

for the damages caused by them, the persons in charge of said minors shall be liable, if such persons may be charged 

with negligence ”. 

 

ARTICLE 61. DEROGATORIES. Numerals 5 and 6 contained in article 22 of Law 1564 of 2012 are repealed; ordinal 

3 of article 127, ordinal 2 of article 1061 and ordinal 3 of article 1068 of Law 57 of 1887 

<sic>; Articles 1 to 48 , 50 to 52 , 55 , 64 and 90 of Law 1306 of 2009, Article 6 of Law 1412 of 2010; subsection 1 of 

article 210 of the General Code of the Process; paragraph 1 of article 36 of Law 1098 of 2006 and the other regulations 

that are contrary to this law. 

Editor's Notes 

 

ARTICLE 62. The national Government, within a maximum period of four (4) months from the effective date of this law, 

shall issue the regulatory decrees in order to comply with the measures ordered in Article 13 of Law 1618 of 2013 that 

guarantee the right to work for people with disabilities. 

 

ARTICLE 63. VALIDITY. The present law governs from its promulgation. 
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